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P-ROCE-EDI-NGS
8:00 a. m

JUDGE GUTHRI DGE: Good norning. M
nane is Clay Guthridge. |1'mthe Chief
Adm ni strative Law Judge at the Federal Maritine
Commi ssion. |'ve been detailed to the Departnent
of Agriculture to preside over this public rule
maki ng heari ng.

But before we get any farther, first
|l et me ask you to do this, if you'll take your
cel |l phones, other such devices that make noi se,
and turn themoff, or at |east put themon silent
so we're not disturbed by any calls comng in.

Coul d I have appearances for the USDA,
pl ease?

MR HLL: M nane is Brian H Il wth
the Ofice of the General Counsel.

M5. CHI LUKURI: Rupa Chilukuri, also
with the Ofice of the General Counsel.

JUDGE GUTHRI DGE: And appear ances for
t he Proponent G oup, please?

MR. DAVIS: Yes, Your Honor. Dwi ght

Neal R. Gross and Co., Inc.
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Davis for the Proponent G oup.

MR QURS: Paul Qirds for the
Proponent G oup, and I'll announce Regi na Myers
for the Proponent G oup as well.

JUDGE GUTHRI DGE: Thank you. W're
here today on a proposal to pronul gate a
mar ket i ng agreenment covering a 15-state narketing
agreenent for pecans pursuant to the requirenent
of the Agricultural Marketing Agreenent Act of
1937. This Act is codified at 7 United States
Code, Section 601 to 674, and the proposal is
Docket Nunmber 15-0139AC FB.

The proposal was published in the
Federal Register on July 2, 2015 at 80 Federal
Regi ster, pages 38021 through 28032. The
proposal was submtted by the Anerican Pecan
Board, the Proponent G oup represented by M.
Quiros and M. Davis. The production -- proposed
production area extends fromthe Carolinas on the
East Coast down to Florida and then across the
United States all the way to California.

W' ve had hearings | ast week on Monday
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and Tuesday, the 20th and 21st, in Las Cruces,
New Mexi co and then al so on Wednesday norning in
Las Cruces and then in Dallas on Thursday and
Friday. Then it's carrying over here this week,
Monday, Tuesday, Wdnesday, with a possible carry
over till Thursday.

It's nmy function and responsibility to
conduct the hearing and to ensure that all
persons who want to present rel evant evidence or
ot herwi se participate in the public hearing have
the opportunity to do so. And that information
that is gathered in the hearing will be presented
to Secretary of Agriculture, who' Il make the
ulti mate deci sion on whether to go forward with
it.

Any interested person may testify, and
the testinony may be admtted as long as it's not
immaterial, irrelevant or repetitious. You also
may testify by submitting a witten statenent
under oath and that should -- that statenent, if
it's in witing should identify the person making

the statenent, including the nanme, address and
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ot her contact information and occupati on.

That should be submtted -- let's see,
Ms. Way is here. |Is that correct? Yes. The
young | ady back there with her hand in the air,

i f you have sonething you want to submt, see her
about it.

Ms. Way, are you al so going to be
handl i ng sign ups?

MS. WRAY:  Yes.

JUDGE GUTHRIDGE: And if you want to
testify, contact Ms. Way and | et her know that.

Any interested person may al so ask
guestions of a witness who presents testinony.

So at the conclusion of each witness's testinony,
"1l ask if anyone in the audi ence has any
guestions, and you'll get an opportunity to do so
at that tine.

Ms. Brenda Thonpson, Ms. Thonpson is
sitting to ny right over here. She's the court
reporter in charge of taking down everything and
making sure it's accurate. |If you'd just

| eave -- it would be very helpful to her if you

Neal R. Gross and Co., Inc.
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woul d speak into a m crophone and clearly
enunci ate properly. And if you're testifying, |
m ght -- at the conclusion of your testinony, |
woul d ask you to consult with her and see if she
has any problens with any spellings of nanes or
anyt hi ng el se.

So the first thing | want to
address -- and what | -- rather the
representatives of the Departnment of Agriculture
seated to ny right over here, are not permtted
to talk with anyone about any substantive matters
in a proposal. Procedural matters they can talk
about, so -- but substantive matters they are not
permtted by the rules to talk with you. So
pl ease don't approach them saying, Hey, don't
you think it be a good idea to change the fisca
year averages. They'll get a very frightened
| ook on their faces.

The first thing | want to address is
that on Friday there was an exhibit that was --
Exhibit 62 was submtted by the Proponent G oup,

and the Departnent of Agriculture objected. |
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sust ai ned the objection on hearsay grounds. It
was a letter that had been witten but was not
under oath. And I told counsel for the Proponent
Goup that | would | ook at that over the weekend
t hough. And |'ve |ooked at the rules and |I'm
going to hold to that position. And as | said,
that -- there's a way for you to appeal to the
Secretary, and he can decide the end result.

MR. DAVIS: Your Honor, you al so had
suggested that we could get an affidavit fromthe
author of that letter authenticating it, and
we're going to see if we -- he's from Ckl ahong,
was unable to nake it to the Dallas hearing
because of an enmergency on his farm But we'l]l
see if we can work somet hing out.

JUDGE GQUTHRI DGE: That'd be great.

kay. So, M. Quirdos and M. Davis,
you nay proceed.

MR DAVIS: Yes. W'd like to call
our first witness in this portion of the hearing,
M. Larry WIIson.

JUDGE GUTHRIDGE: M. WIllson, if

Neal R. Gross and Co., Inc.
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you'd come sit up here to ny left.

(Pause.)

JUDGE GUTHRI DGE: And while they're
doing that, for USDA personnel, | know you'd been
very good | ast week about announci ng your nanes
when you -- before you speak. M. Thonpson
poi nted out that fromwhere she is, she can't
really who you are because you're in a line. So
|'"d just ask you to make sure you continue that
this week so it'll help her out.

MR, HLL: Not a problem And that's

Brian HlI.

(General |aughter.)

JUDGE GUTHRI DGE: Very good.

M. WIson, could you rai se your hand.
Wher eupon,

LAWRENCE W LSON
havi ng been first duly sworn, was called as a
wi t ness herein and was exam ned and testified as
fol | ows:

JUDGE GUTHRI DGE: Ckay. Proceed, M.

Qui r 6s.

Neal R. Gross and Co., Inc.
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DI RECT EXAM NATI ON
BY MR QUR S:

Q State your nane.

A My nane is Lawence Beatty WIIson; |
go as Larry. And for the court reporter's
benefit, nmy last nane is spelled with two Ls.

Q Wul d you spell your entire nane for
her ?

A Ckay. L-AAWRE-NGCE BEAT-T-Y
and

WI-L-L-S-ON.

Q And, M. WIIson, where do you live?
A Al bany, Georgi a.
Q Tell us a little bit about your

educati onal background.

A | graduated from high school in '68,
went to Trinity College in Hartford, Connecticut.
| graduated with a BA in econonmics in '72. Wnt
back to work briefly on the farm went to Georgia
State University and got an MBA in marketing in
1976.

Q Thank you, M. WIlson. Wuld you

Neal R. Gross and Co., Inc.
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tell us alittle bit about your famly's history
in the pecan business and your history in the
pecan busi ness.

A Yes, sir. M grandfather WII son
bought the farmin Al bany, CGeorgia in 1926 when
the pecan trees were five years old. He and his
famly lived in Atlanta, but he grew up
alternately in Atlanta and Al bany on the farm
during the Depression. H's father had died in
1928 and ny grandnot her, his nother, continued to
live in Atlanta, but also had kept the farm going
and they lived in one of the farnhouses on the
farm

After he went to Enory University and
Har vard, he swore to his nother that he woul d
never cone back to the farm He had had enough
of that during the Depression. He got an MBA at
Har vard, then served in the South Pacific in
Wrld War 11. Wen they noved back to Atlanta,
ny father was working for an accounting firm |In
1947 he married nmy nother. And he worked four

years with -- | said accounting; it was a

Neal R. Gross and Co., Inc.
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consulting firm

In 1950 ny grandnot her had contracted
to sell the farmin Albany -- and it's about 1800
acres -- for $90,000, which you all do the nath.
It was about 50 bucks an acre back then. The
financing fell through so ny father | think had
had enough after four years of sitting behind a
desk and told ny grandnother not to sell the

farm he would nove back to Albany and run it for

her .

And so early in '51 he noved to Al bany
with his wife and two young boys. | was one of
those, | was three nonths old, ny brother was 20

nonths old, and later they added another son and
a daughter. And he farned the farmfor his
nother for -- all the way until her death in the
' 70s.

Back in the '30s and '40s when pecan
trees had been planted in Al bany, they really
weren't economcally viable, so they did a | ot of
ot her things. They sharecropped, they -- you

know, |'m sure that the sharecroppers wondered

Neal R. Gross and Co., Inc.
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what these trees were doing in the way of their
mul es trying to plow

But anyway, the pecans were not -- as
| said, not a great source of income that they
now can be, and people found other ways to
enhance their income. M father ran cattle and
had cattle on the farmright up until when | cane
back in '78. This is the farm ng operation today
we call WIIson Farm ng Conpany.

Whil e he and ny nother were still in
Atl anta, she was a Wl lesley Alumi, and the
Atl anta Wel |l esl ey Al ummi Associ ati on knew t hat
her husband had a pecan farmin south Georgia,
and they were interested in purchasing pecans to
sell as a fundrai ser.

And ny parents thinking that if
Wl | esl ey want ed pecans, naybe ot hers woul d al so.
So in 1948 while still in Atlanta, they started a
small mail order business selling pecans only.
And this is a business that we now call Sunnyl and
Far ns.

That part of the business, after ny

Neal R. Gross and Co., Inc.
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father and nother noved to Al bany, grew very
slowy. M father used to say you could grow a
mai | order business if you have one or two
things, either a lot of tinme or a | ot of noney.
And they didn't have lots of noney. So | can
remenber in the '50s and ' 60s stuffing catal ogues
to mail out in our famly room at hone.

While | was at college, the mail order
busi ness in 1968-69 had gotten bi g enough where
it was -- it wasn't nmaking a real return, but it
was taking up a lot of tinme. It was at that
poi nt that they decided that they would either
get all the way in or get out. And they nade the
decision to go ahead and get in fully in the
busi ness. They hired professional help, they
expanded mailings, and started grow ng the
busi ness nore rapidly.

It was about this sane tine that he,
ny father, got into the shelling business. As
the mail order business grew, it becane
i ncreasingly hard to find good enough quality

pecan nmeats. There was one sheller in central

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Georgia, Ross Smth Pecans, that turned out the
nost beautiful halves. And ny father every year
would try to buy as much of Dr. Ross's production
t hat he coul d.

But in order to maintain quality for
our catal ogue, he decided to get into the
shel l'i ng busi ness. And one sumrer, | guess | was
hone fromcoll ege and | was working on the farm
| can remenber getting in the open van, big van
truck, and going down to Quincy, Florida with two
of the guy that worked for ny father, where we --
where he had bought a snall shelling operation
froma lady that wanted to get out of the
business. It had a few chanpi on crackers and
shel l ers and picking tables and a few ot her
i tens.

From t hat point the business grew and
becanme vi abl e and successful for ny parents. W
now have our own candy kitchen and toasting room
in addition to the shelling plant.

Just a brief description. Sunnyland

Farms is a mail order business selling pecans and

Neal R. Gross and Co., Inc.
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ot her nuts, candi es, cakes, toasted nuts and
dried fruits and other specialty itens. W also
sel|l pecan kernels to the whol esal e narket. W
send out thousands of catal ogues and flyers a
year, as well as maintaining a website,

sunnyl andfarnms.com W're also involved in

vari ous aspects of social nedia.

My personal involvenent in Sunnyl and
Farms/ W1 | son Farm ng Conpany canme in 1978 when
noved back at age 27. Most of ny experience has
been on the farm ng side of the business. Wen I
cane back it was |ate Septenber, early fall, and
that's when pecans are harvested. So the first
thing ny father did was send ne down to the
cl eaning plant, which is where the nuts conme in
fromthe field to separate out sticks, rocks,
| eaves and other trash fromthe pecans.

In the early years | did about
everything on the farmincludi ng runni ng sweepers
and harvesters. W hired a conpany in 1979 to
put out our first 250 acres of irrigation. After

that we figured we could do it ourselves, so we

Neal R. Gross and Co., Inc.
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bought a trencher and | supervised the rest of
our irrigation installations over the next seven
years.

Now al | of our orchards, except a
smal|l orchard right across fromour main plant,
is irrigated in either silent set, which is
sprinklers or drip or microjet. And in the late
'80s and early '90s we started a program of
cutting out weaker varieties and replanting
nostly with the varieties, Desirable and Stuart,
and our orchard now consists primarily of three
varieties, Desirable, Stuart and Schley.

While both ny parents were stil
alive, I was -- | also had the responsibility of
running the shelling plant in addition to
procuring all the raw materials for that plant.
My father died in 2004 and ny nother retired | ast
year at age 90. She's still alive and not
active.

Al though I"'mofficially, according to
corporate books, VP and CFO of Sunnyl and Farns,

for all intents and purposes |I'm now President

Neal R. Gross and Co., Inc.
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and CEO of both conpanies. WIIson Farm ng
Conmpany consi sts of approximtely 1775-80 acres
of which 320 are planted in inproved pecans. The
original orchard had about 980 acres of trees

pl anted on a 46-2/3 space, which gives you 20
trees to an acre, so it was around 19,000 trees
originally. W have added the additional acreage
since | noved back, planted nostly in the
Desirabl e variety.

W1l son Farm ng Conpany woul d be,
under the FSA guidelines, a large grower. And
Sunnyl and Farms woul d be considered a smal |l
handl er.

Q M. WIlson, | may have m sunder st ood.
| thought you said that you had 320 planted acres
in pecans. |Is that 13007

A l"msorry, 1320, if | said 320.

Q And they're all in inproved varieties?

A They are.

Q kay. M. Wllson, you're clearly a
grower and a sheller, but under the proposed

Federal Marketing Order for pecans, if you

Neal R. Gross and Co., Inc.
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t hought about how you m ght vote, would you vote
as a grower or as a sheller?

A As a grower, sir.

Q Thank you. Tell us about your
participation in various trade organi zati ons up
until this tinme,

A Ckay. | have been a menber of the
Georgi a Pecan Grower Association and the South --
and still am a menber, and the Sout heastern Pecan
Growers Associ ati on since noving back to Al bany
in'78. | have served on both Boards and am a
past officer and past president of both Boards.

Sunnyl and Farnms was not a nenber of

t he National Pecan Shellers Association til
about 25 years ago, but since becom ng a nenber,
| have served on that Board several times and |I'm
currently on that Board and have held all the
of ficer positions, including president in that
association as well. And |I'ma menber of the
Anmerican Pecan Board as well.

Q Vell, let's stay with that. Tell us

alittle bit nore about your participation in the

Neal R. Gross and Co., Inc.
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Ameri can Pecan Board and the work that you did to
prepare the proposed Federal Marketing Order for
pecans.

A Personal Iy, | have al ways thought that
the industry, the pecan industry needed to work
together to get great things acconplished. To
that end, I was active in getting the pecan
program simlar to the FMOwe're now trying to
establish, of the early '90s inplenented, and I
served on its Board until it was voted out.

So when this novenent to get an FMO
for pecans was started, | was eager to help. |
attended many preparatory neetings and grower and
shel l er conferences where the idea was presented.
Wth positive feedback, it was decided to form
t he American Pecan Board to pursue and FMO, and

when asked to serve as an eastern representative,

| accept ed.

My invol vemrent -- nowthis is ny
recollection, | didn't wite all this down and I
relied on sone others to help fill in the bl anks,

but my invol venent began back in 2011 when the
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i dea of an FMO was just that, an idea, and one
that not a | ot of people wanted to say out | oud.

But there was definitely a novenent to
get all aspects of the pecan industry working
towards a unified goal of increasing demand in
| ight of the coming increase in supply. It was
only later when the American Pecan Board was up
and running, that we realized the only effective
way to raise funds was through an FMO

The following is a summary, although
probably inconplete, of various neetings over the
years | attended as either a proponent of or a
menber of the Anerican Pecan Board, or its first-
year race in the US Pecan Council. W began by
|istening to growers, shellers, and handl ers at
what ever neetings we could go to.

In February 2012 at a neeting of the
Sout heastern Pecan Growers Associ ati on was one of
the first nmeetings where the idea of the
mar keti ng order was suggested. | was part of
that nmeeting. Fromthat neeting and the

subsequent Nati onal Pecan Shellers Association

Neal R. Gross and Co., Inc.
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neeting in March there becane -- there cane a
proposal for an organizational conmttee.

After several conference calls, the
commttee was fornmed near the end of 2012, and
was nanmed the US Pecan Council, which as we noted
earlier, |later becane the Anerican Pecan Board,
whi ch consisted of three growers, three shellers
and three grower/sheller nenbers, one from each
section of the country, west, central and east.

It also had two at-1arge nenbers.

| was a grower/sheller representative

fromthe east. | don't recall all the neetings

of this Board, both fornal and informal, but know

that we -- except for the md-winter sheller
nmeeting in Nashville, Tennessee, | think it was a
year - and-a-half ago, | have attended all the

nmeeti ngs of Southeastern Georgia and the Nati onal
Pecan Shellers, except for that national neeting,
and the only reason | missed that was it
conflicted with the Georgia Pecan G owers
nmeet i ng.

In addition, | attended the Texas

Neal R. Gross and Co., Inc.
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Pecan Growers neeting in 2014. 1In all these
conferences there was a neeting of those APB
Board nmenbers present, and in nost cases APB was
part of the programat these neetings. And in a
| ot of cases USDA representatives were in
attendance as wel |.

As a result of these neetings, and
with input fromUSDA, we wote a first draft of
t he Federal Marketing Order. A big neeting of
APB occurred this year, January 13 through 16,
when the entire Board and representatives from
USDA net in Dallas for the purpose of having a
rule sunmit to iron out the FMO

That, and its subsequent drafts, were
finalized into the FMO that we are di scussing
today and is the purpose of these hearings. And
| was a part of all these neetings.

Q Thank you, M. WIIlson. You have
recei ved and reviewed Exhibit 1 to these
heari ngs, have you not?

A Yes, sir.

Q And | understand you are going to

Neal R. Gross and Co., Inc.
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refer to Exhibit 1 in your testinony in just a
few m nutes as a nenber of the Board of the
Anerican Pecan Board to discuss Sections 986. 60
t hrough 986. 65. Pl ease begin.

A 986.60 is the budget. The budget is
t he backbone, or road map, for the whole
assessnent and narketing research program The
Council will nmeet before each upcom ng fisca
year for the purpose of proposing a budget for
t hat year

It's up to its counsel and its
commttees to deci de what marketing and/ or
research needs to be funded and how nuch will be
needed for adm nistrative expenses. Wth that
dol l ar anmpbunt in hand, the Council should be able
to set the assessnment within limts provided in
t he order based on the estinmate of the upcom ng
accessi bl e crop.
The budget needs to be done before the

fiscal year begins. However, this proposed
schedule will give the Council flexibility to

neet at its convenience, i.e. in the spring or
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sumer. Alternatives, such as having the
Council neet once a nonth before the beginning of
the fiscal year was considered, but the Council

m ght get information later than that. So we
opted for nore flexibility.

Al so, because of the nature of the
production area being so large, we felt
flexibility would be inportant to the Council,
all owi ng the Council for exanple to nmeet in
conjunction with other industry neetings or
conferences since in many cases nmany Counci |
menbers woul d be in attendance at those neetings
or conferences.

Section 986.60 nakes it clear that the
Council ultimately has the authority to make the
budget with the approval of the Secretary of
Agricul ture.

As for other expenses, expenses other
than those for marketing or research, such as
adm nistration, at this tinme it would be
presunptuous for ne to say what they m ght be

since | don't knowif I'Il be on the Council and
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| don't know exactly what m ght be required in
the way of staffing to carry out the nandates of
the Council. | would hope and expect the Council
to mnimze expenses so as to optim ze the funds
that can go for marketing, research, pronotion,
handl i ng authorities and data gathering.

Wuld you like me to proceed on to the

next section?

Q Yes, sSir
A 986 - -
JUDGE GQUTHRI DGE: Just give us -- | ast
week, so it'll be section-by-section, so | think
that'd be -- | think worked pretty well that way.

MR, DAVIS: Yes, Your Honor, if that's
the way you'd |like to proceed.

JUDGE GUTHRI DGE: Yeah. And | want to
go, at this point, if the USDA has any question
about his opening testinony. It m ght be
appropriate tinme to ask about that now.

So, USDA, do you have any questions
about either the opening -- M. WIIlson's opening

statenents or the exhibits, the entire section
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607?

(Pause.)

MR. H LL: One nonent, Your Honor.

(Pause.)

MS. SCHMAEDI CK: Melissa Schnmaedi ck,
USDA. Is this on?

MR HILL: It's working, yeah.

MS. SCHMAEDI CK:  Ckay.

CROSS- EXAM NATI ON

BY Ms. SCHMAEDI CK:

Q Good norning, M. WIlIlson. Thank you
for your testinony. When you described this
Section 986. 60 budget, you -- | think you
mentioned that it was through the cal cul ati on of
t he budget that you would then | guess arrive at
a recomended assessnent rate. Can you further
descri be kind of the process or the cal cul ation
that you see being involved in that
det erm nati on?

A Vell, | think the first thing that the
Council needs to do is establish a program and

try to get an idea of how nuch noney they need to
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rai se. Based on data that's gathered about
upcom ng crop and maybe | ast year's pricing, you
know, fromthat, based on the -- and we'll talk
about this alittle bit |later, based on the
anounts for each particular type of -- you know,
native versus inproved versus seedling, we can
set a range -- set a price within that range that
woul d arrive at that dollar anount that you're
trying to rai se based on basically assunptions
that may or may not be right.

Q So if I'"munderstanding correctly, you
woul d sort of cone up with your ideal ampunt that
you need in ternms of noney to cover all of the

expenses related to the activities of the

pr ogr anf?
A Yes.
Q And then you woul d al so take into

consideration the anticipated production?

A Ri ght.

Q And then you would sort of do a
cal cul ati on where perhaps you woul d di vide the

funds needed by production to arrive at a per
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pound rate?
A That's ny understanding of the way it
woul d work, yes, ma' am
Q kay. And just to clarify then, the
assessnents that are collected under program is
it fair to say that those assessnents actually
fund the activity of the progranf
A Yes.
Q kay. I'mjust trying to clarify it
for the record.
A Ckay.
M5. SCHMVAEDI CK:  No further questions.
MS. VARELA: Jen Varel a, USDA.

BY Ms. VARELA:

Q Good norning --
A Hey.
Q -- M. WIllson. Just to follow up on

what Melissa was saying, and also just to clarify
for the record, Is it your inpression that these
assessnents, when collected, remai n under the
nane of the Council to be used for those

pur poses, that it's not going to the USDA?
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A Yes.
Q Thank you.
JUDGE GQUTHRI DGE: Are there any nore
USDA questions?
(No response.)
JUDGE GUTHRI DGE: M. Quirg6s?
REDI RECT EXAM NATI ON
BY MR QUR S:

Q M. WIlson, would you like to
continue with your testinony in Section 986.617?
A Ckay. As you can see, 986.61

assessnent, Section (a) establishes that the
first handl er shall pay the assessnment. That
assessnment is calculated to cover the Council's
proposed expenditures nmuch as | guess we just
di scussed.

It should be noted that the
establi shnment of a Federal Marketing O der does
not infringe upon any state prograns now in
effect. For exanple, Georgia has a check-off
program and could continue this programeven if

an FMO i s passed.
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Each handl er shall pay that pro rata
share of the amount they handled as the first
handl er during the fiscal year conpared to the
total quantity handled by all first handl ers.
This fornmula seens fair, predictable, and is
simlar to those used in other FMOs.

The paynment of assessnments will be
based on the budget and does not have to be
adj usted even if parts of the expenditures in the
budget are not made for sone reason. It could be
cunbersone if assessnents were changed based on

actual expenditures and woul d be a burden for

handl ers. So we don't anticipate changing -- but
it could happen -- in the mddle of the season.
(a) also establishes -- 961 --

986. 61(a) al so establishes the concept of the
i nter-handler transfer, which will be di scussed
| ater in Section 986.62.
Your Honor, did you want to stop after
every section?
JUDGE GUTHRIDGE: No --

THE WTNESS: This is (a). Just
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the --

JUDGE GQUTHRIDGE: -- | think --

THE WTNESS: -- the larger sections?
Ckay.

JUDGE GUTHRI DGE: Last week it seened
to work fairly well to take the entire section.

THE W TNESS: kay. 986.61(b)
establ i shes that there shall be three different
base rates for in-shell pecans. The three
categories are native or seedling, inproved, and
subst andar d.

It's generally expected that the
i nproved rate will be higher than the native or
substandard. This sinply reflects the narket.
Good quality inproved nuts sell for nore than
good quality natives or seedlings in nost cases.
And substandard is just what it says, it's an
i nproved or native pecan that has one or nore
defects that m ght cause it to trade at a reduce
price.

986. 61(c) establishes the range of

assessnents that the Council can use for the
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three classifications, inproved, native or
seedl i ng and substandard. These ranges wll be
in place for four years and the Council can set
t he actual assessnment within these ranges based
on t he budget.

These ranges were arrived at by
wor ki ng backwards from what was reasonably
bel i eved woul d be a sufficient anpunt of funds to
conduct an effective marketing and research
program |t also was our intention to try to
keep the assessnent at |ess than 2 percent of the
average price paid for each category of pecan
Di fferent ranges were discussed in order to reach
that goal, recognizing different price levels for
different types of nuts, inproved, native or
subst andar d.

Different |levels of assessnment were
considered. The ones that we adopted were
proposed because they were the nost likely to be
accepted by handlers and growers, and as noted
above, were less than 2 percent of the average

grower prices paid based on historical data.
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986. 61(d) gives the Council the option
after four years of changing the rate of
assessnent for each category of nuts. The
assessnent rates shall not exceed 2 percent of
the average of all prices for each of the three
cl assifications.

It should be noted that one of the
stated purposes of this Federal Marketing O der
is to obtain better data about crop size, prices
and di sposition. The average pricing used to
change assessnent rates could cone fromthat, or
barri ng good Council data, from USDA figures
whi ch are published at the end of each crop year

W believe that the 2 percent |imt
will give confort to all parts of the industry,
growers, handlers, shellers, that the rate is not
subject to unlimted increases. It was
determ ned that 2 percent was fair, it was not
too large, but allowed flexibility in the
i ndustry that thought it needed nore funded to --
if the industry thought it needed nore noney to

acconplish its purposes. It also provides
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financial roomfor growers and handlers to

continue to pay for state check-off prograns.

It was estimated that had the FMO been

in place | ast year at rates currently being
consi dered, sonewhere between 4- and $6 mllion
woul d have been rai sed, which woul d have been
around 1 percent based on the prior year's
prices. Therefore 2 percent could potentially
allow the industry to raise 8 to $10 mllion
based on | ast year's nunbers.

Section 986.61(e) makes it clear that
the Council, with the approval of the Secretary,
can adj ust assessnents to address changed
ci rcunst ances, provided said adjustnents are
within paraneters set forth in the FMO  For
exanple if there were a crop failure for whatever
reason, the Council, with the Secretary's
approval, could raise or |ower assessnment in such
cases of budget shortfalls or other unforeseen
ci rcunst ances.

Personal Iy, | would hope that the

Council woul d have sufficient reserves to cover
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any budget deficits and not have to resort to
raising the rate during the mddle of any fiscal
year. As we tal ked about, that would be

cunber sone.

Section 986.61(f) allows the Council
to borrow up to 50 percent of projected
assessnent revenue for the year if sufficient
funds are not available the first part of the
fiscal year until such revenue is available from
assessnents. The FMO recogni zes that in any
gi ven year there nmay not be funds avail abl e
i medi ately for adm nistration and ot her
operations, and therefore it does allow for the
borrowi ng of funds.

This recogni zes the reality of the
mar ket pl ace. Paynent of assessnents wll be
| onered, and in some of the parts of the annual
cycle -- handlers may want to pay in advance
during sonme parts of the year and if there are
cyclical shortfalls, the Council may need to
borrow funds -- borrow to fund operations until

| at er assessnents cone in. And 50 percent we
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feel would give the Council enough flexibility
whil e preventing future Councils from borrow ng
t oo much

986. 61(g) gives the Council the right
to i npose | ate paynent changes and/or interest
rate charges if assessnments are not made in a
timely manner as prescribed by the Council. W
hope this would give handlers an incentive to
remt assessnents on time. Late charges would be
determ ned by the Council and set high enough to
encourage tinmely paynent, but not so high as to
be punitive. W anticipate a likely interest
rate could be prine plus 1 or 2 percent.

986. 61(h) addresses assessnents on
handl er inventory. This is a key provision to
tracki ng data and assessnent collections. One
goal of the Council is to assess the entire crop
in the fiscal year in which it was harvested. 1In
practice, sone handlers will carry over product
into the new crop or fiscal year. |In order to
assess the whole crop each year, this inventory

nmust be assessed.
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And we set the assessment date at
August 31. We felt like this was a good bri ght
| ine date occurring near the end of the fiscal
year and just before harvesting of a new crop.

It would al so nean we get the assessnment for a
whol e crop in the sanme fiscal year, with the
exception of growers warehousing inventory, which
we wi |l discuss.

Section 986.61(1) deals with grower
inventory and is simlar but not identical to the
previ ous section. Again, it reflects the
Council's desire to assess the entire crop and it
addresses practices in the industry, nanely that
some growers may choose to hold inventory under
t he next production year.

Under the Grower Act, as you know,
handl ers are assessed, growers cannot be
assessed, therefore this section provides that
grower inventory held on August 31 will no | onger
be eligible for inter-handl er exenption. The
first handl er that handl es such inventory will be

deened the first handler and will pay the
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assessnent, even if that entity m ght otherw se
be eligible for inter-handl er exenption.

How wi Il this work? W anticipate the
handl er will have to report which crop year that
he's reporting on. Again, nuts fromthe prior
year warehoused by a grower will not be eligible
for inter-handler transfer. As in Section
986. 61(h), August 31 was chosen because, again,
it's a good bright |ine date occurring near the
end of the fiscal year and just before the
harvest of the new crop. These transactions wll
be properly reflected on forns that will be
drafted by the Council with help of USDA.

The | ast sentence of 986.61(1) gives
flexibility to the Council, in conjunction with
the Secretary, to revise the terns of this
paragraph in case this process is cunbersone in
appl i cati on.

MR QURS: That's all we have at
this point on Section 986.61, Your Honor.

JUDGE GUTHRI DGE: Does the USDA have

any questions?
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(Pause.)
MS. VARELA: Jan Varel a, USDA.
RECRCSS- EXAM NATI ON

BY Ms. VARELA:

Q Can you hear nme all right, M.
W11l son?

A Yes, ma' am

Q Let me try to nove this a little nore.
Okay. | just want to go through a coupl e of

points in your testinony. Thank you very much
for trying to describe what's kind of a
conplicated section.

CGoi ng back to paragraph (d) when you
were describing the ranges there, | think |I heard
you say you coul d change the assessnent after
four years. But were you describing changing the

range within which the assessnment would be set?

A My understanding is -- well, yes.
Q Ckay.

A In effect, yes, by --

Q Ckay. Just wanted to --

A -- 2 percent --
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-- make sure I'd witten --
-- yes, it could be --

-- thing down.

> O >» O

-- it could be higher than that two
to three cents for inproves.

Q Okay. Thank you. And then noving
down to the next paragraph, (e), | just wanted to
hear a little nore of your understandi ng about
when those rates could be changed. | thin you
mentioned that this gave you the authority to do
it inthe mddle of the termif necessary in an
energency. But do you believe this section is
al so the part of the order that gives you the
authority to set the -- a different rate every
year if you need to?

A Vell, ny understanding is that, yes,
you coul d change the rate during the season. |
woul d hope that we would not have to do that,
but --

Q Sure. But ny questionis, is this
al so the |l anguage that lets you do it before the

season?
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A l"mnot sure if it's in this section
or anot her one, but --

Q Ckay. That's fine. And then on to ny
next question. Onh, | was curious about the
section on advance assessnents, advance paynent
of assessnments. You had nentioned that Ceorgia
has a grower assessnent, and | was just curious
to understand if advance assessnents are ever

pai d under that program

A | highly doubt it.

Q Ckay.

A Not to ny know edge.

Q Those are usually after the fact.

A Yes, ma' am

Q kay. And then noving on to sone of

the -- in (h) and (1) we tal k about what's been
referred previously as the August 31 rule. Can
you give us a little nore information on why that
date was so inportant and maybe sone of the other
options you considered and how the Board settl ed
on these two particul ar provisions, why these are

so inportant to getting your assessnents in.
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A Vel l, August 31 really is the end of
a crop year. There -- in sonme parts of the
country there are varieties that they will be
harvesting in the mddl e of Septenber. Most of
t he production though generally cones in QOctober
and Novenber in the east and the west.

But the August 31 -- | don't renenber
all the different dates that we decided -- |
think we | ooked at Septenber 31 [sic], but
just -- we really decided August 31 really was
the end of one year and the begi nning of another
based on harvest, is ny understanding.

What was the other part of the
guesti on?

Q | was curious as to if you had

consi dered any other dates in ternms of --

A We did.
Q -- the need for that?
A We did, but, again, we came back to

this one because of the timng of the crop.
Q And as sonebody who is both grow ng

and shelling and selling into the retail narket,
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why is it inportant for your business to be able
to differentiate between pecans that cane from

one year or another?

A Vell, if you want ne to speak
personal | y about ny business, we -- any raw
product that we sell in our catal ogue is all new
crop. W do use -- | always hate the termold

crop, but that's what they generally call it --
we will use old -- last year's crop in our baked
goods and roasting. But, you know, a |ot of

fol ks want new crop pecans and that's just the
mai n reason that we do.

Q All right. So it is a part of the
nor mal course of business that sonebody selling
pecans m ght not want to pay the same price for
sonet hing that was ol der?

A Yes. Although oftentines the reason
a grower mght hold it over is the anticipation
that next year's prices may be higher so they
mght get a little nore for their in-shells.

Q And woul d that maybe happen if you had

a shorter crop than expected that --
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A Very wel | coul d.

Q Ckay.

A Very wel | coul d.

Q Okay. And thank you for those
clarifications. | do want to back track a little

nore. Sorry to be a little out of order.

A Yes.

Q But one of the things that is very
unique to the order that you all have proposed is
the three tier structure of assessments with the
i nproved, the native seedlings and the
substandards. So if you could, we'd like to hear
alittle nore about how you all settled on those
tiers, why those were inportant to the Board to
define, and maybe sone of the alternatives that
were considered in coming up with these tiers.

A "' mgoing to answer your |ast question
first. 1 think one of the alternatives was j ust
to assess everything the same. But we quickly
realized that that wouldn't fly with the native
growers. Generally an inproved variety is just

that, it's bred, propagated because it has
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superior characteristics.

Generally it's a larger nut, not
al ways, but it's generally a larger nut that gets
a higher kernel shell out. And bottomline is,
shellers are | ooking for the anount of neats that
t hey can get out of one pound of in-shell, and so
obviously if you get 60 percent or 55 to 60,
that's of nore value to themthan a nut that -- a
smal ler nut that they m ght get 30 to 35 percent.

And that -- | nean you have sone
natives that -- | was telling sonebody, You go to
a Texas pecan grower show and you can see sone
natives that are small, you know, they're 500 to
a pound. And those are very hard to shell and --
but the -- so the natives generally do not bring
t he price.

So on a percentage basis the native
growers feel |ike they'd be paying a higher
percentage than inproved, so we tried to put a
structure in place whereas it leveled that a
little though, but if you read the econonic

anal ysis that the econom sts did, it appears that
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even at the rates at 1-1/2 and 2-1/2, that if
that were used in your assunptions, the natives
still would be paying naybe a little higher

per cent age.

But substandard, again, is a reject
t hat conmes out of cleaning plant operation. And
they vary all over the board. You can have, in a
plant |ike ours where we're trying to get the
very highest quality out, we blow themvery hard
in our cleaning plant, and we m ght take out a
nut that's 45 to 46 percent. It mght bring a
little nore than, you know, 30 percent, but still
bl owouts are different and they're all over the
boar d.

But generally substandard is that, and
it doesn't need to be assessed at the sane high
rate in our opinion. So that was kind of our
t hi nki ng. Does that answer your question?

Q Yes. Yes, it does. Thank you very
much. But you brought another question to m nd.
A Unh-oh. Darn.

(General |aughter.)
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BY Ms. VARELA:

Q Sorry. You're an expert, | have to
t ake --
A | know.
Q -- advantage of your time here. You

alluded to the idea that what's kind of defined

as substandard might vary from sheller-to-

sheller, or that -- but --
A More from grower-to-grower | think.
Q Ckay.
A The shell er knows what he's getting,

so he'll pay appropriately.

Q So in that kind of process of
separating, one processer mght have a
different -- | think you referred to the force
you were using on the blowuts -- do you envision
that would be difficult, or is it just really
easy for the industry to kind of have a
consi stent idea of what those substandard pecans
are, or is that just a very objective neasure
that's going to be a little difficult to

i mpl enent ?
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A | would say it's sonewhat objective.
It may be difficult, but I think it's sonething
we're going to have to work through, but --

Q And it mght be sonething that the
Counci | can provi de sone gui dance on for the
i ndustry.

A And it may be -- yes, it may be

sonet hing that the Council would | ook at down the

road.
Okay. That's very hel pful
A Yes, ma' am
Q Thank you. And | think the final item
within this section that | still have a few

guestions on is the concept of warehousing.

We've heard a little testinony on this already,

but obviously it was inportant enough to be

menti oned nore than one tine in your |anguage.
First, could you hel p nme distinguish

bet ween grower warehousi ng and handl er

war ehousing in terns of how m ght they be

di fferent and how woul d tracking the volune in

those two areas be different?
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A Vell, as | said earlier, grower
war ehousi ng is generally done in anticipation of
hi gher prices later.

Ckay.

A A grower's going to sell when he
t hi nks he can get the nost for his pecans. A
handl er m ght warehouse for a variety of reasons.
I f he's, you know, warehousi ng because, you know,
has shellers or further handlers or China or
whoever he's sending themto has a schedul e, he

m ght warehouse for that purpose.

Q Ckay.
A Tracki ng, we're hoping that the
i ndustry, the Council, and | think some of our

| anguage addresses data gathering, and that's
been one of the problens in the industry is we
don't feel like we're always getting the greatest
data. Part of it |I think is the fact that we're
stretched out over this |arge production area.
But hopefully the Council can
establish a programto where we can get better

data so that we can track what's in vari ous
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war ehouses. Ri ght now we report -- handlers
report cold storage holdings and that's published
every nonth. But there's sonme questions about

t hose nunbers. So hopefully we can get better
data when this nmarketing order is in place.

Q Okay. Just to finish up with the idea
of war ehousing, you nentioned the provisions that
all ow transfer between handlers, the inter-
handl er transfer, which | know we'll get to a
little nore information on in a little bit, so |
don't want to be too premature.

But |I'm curious about the possibility
of a handl er having sone inventory that isn't
assessnent yet, and how the Council is defining
t hat un-assessed i nventory, because | think in
the definition of warehousing in Section 41, that
defi nes warehousing overall as un-assessed
i nventory.

And | think we m ght have di scussed a
clarification to this earlier, but | wanted to
get kind of your perspective on how that woul d be

addressed. |If we've defined warehousing as being
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un-assessed, is it your understanding that there
coul d be sone handler inventory that is assessed

and sone that is un-assessed that mght --

A By the sanme handl er?

Q -- all be called warehoused.

A Yes, | think you could have bot h.

Q Ckay. W just want to make sure that

that's what's happening in the industry.

A Yes.
Q Ckay. So you woul d support an
adjustnent to -- or a clarification within that

definition to address the idea that we m ght have
bot h un-assessed and assessed i nventory being
war ehoused?
A You tal ki ng about changi ng the
| anguage of --
Q W had di scussed at an earlier hearing
clarifying that definition of warehousi ng.
JUDGE GUTHRI DGE: By t hat
definition --
M5. VARELA: Sure.

JUDGE GQUTHRI DGE: -- she's referring
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to --
M5. VARELA: And that is --
JUDGE GUTHRI DGE: -- Section 986.41.
MS. VARELA: -- Section 986.41.
BY MS. VARELA:
Q Sorry, | should have brought that up
first so you could look at it.
A War ehousi ng nmeans to hol d un-assessed
i nventory. GCh. Yeah, | would think that woul d

be fine. Yeah.

Q Yeah, | just wanted to --

A Because --

Q -- make sure that change was -E
A -- you could -- | see what you're

saying. You could have a handl er that had

assessed and un-assessed inventory.

Q Okay. Thank you for revisiting that
with us.

A Ckay.

Q | think that is all | have for you.

M5. VARELA: Are there any other

guestions on this section?
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JUDGE GQUTHRI DGE: Are there any nore
USDA questions?

M5. VARELA: Nothing else on this
section. Thank you.

JUDGE GUTHRI DGE: M. Quirg6s?

FURTHER REDI RECT EXAM NATI ON

BY MR QUR S:

Q Yes, M. WIIson, thank you for taking

us through a conplex section. There was a
guestion Ms. Varela asked you about Sections (h)
and (1). Is one of the reasons that you want to
have that information on August 31 fromthe
handl ers and growers so that you can nmake sure

that the assessnments are applied to the right

crop year --
A Yes.
Q -- in case the assessnent rate
changes?
A Yes.
Q Thank you. W tal ked about the tiers

of assessnents, there being three tiers of

assessnents as proposed. Do those assessnent
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rates as currently proposed reflect what you
think are the rel ative val ues of each type of
nut ?

A Yes, | think they do.

Q So you believe that the inproved, in
general terns, generally gets a higher price and

the native --

A Ri ght .

Q -- seedling and substandard get | ower
prices.

A Ri ght .

Q s that correct?

A That's correct.

Q And that went into the thinking of the
Anerican Pecan Board when --

A It did.

Q -- they drafted that section? Thank
you. You nentioned that there can be sone
confusion, but I wanted to ask you, is there much
chance of there being any confusion in terns of
i dentifying the inproved, native and substandard

nuts when a sheller receives them and being able
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to apply the correct assessnent to those?

A There coul d be sonme gray areas, but |
think for the nost part a sheller would
understand and the grower woul d understand what
t he sheller was buying and the grower was
selling, so.

Q Q

Thank you. And this is an inportant area
with regard to noni es being charges. W have the
power to be able to assess --

A Ri ght.

Q -- those rates. Do you think it
m ght be in the future that the Anmerican Pecan
Board, in conjunction with the USDA, m ght
envi si on proposing regul ati ons as i ssues conmes up
that they feel need nore clarification with

regard to this section?

A Yes, sir.
Q But right now you think it's clear as
a general --
A | think it's --
Q -- but you think right nowit's clear
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as a general statenent?

A | think so, yes.

Q Thank you. W talked about a little
bit about the grower inventory and the
war ehousi ng inventory as well. And | know you'll
get to it in afewmnute, but isn't it inportant
that for purposes of 986.65, this is the data
gathering section that we'll tal k about |ater,
that we have this inportant information at the
end of the year which we are able to get through
this assessnent process?

A It's certainly inportant to a | ot of
segnents in the industry that would |ike better
data for maki ng busi ness decisions going forth in
t he new year, yes, sir.

Q Okay. So this data that we get on

August 31 helps with that process --

A Yes, sSir

Q -- of reporting to the Secretary and
reporting --

A Yes.

Q -- to the industry the carry in
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i nventories --
A Yes.
Q -- et cetera. Thank you.
MR QURS: No further questions on
this section fromthe Proponent G oup.
JUDGE GQUTHRI DGE: Are there any nore
USDA questions?
(No response.)
JUDGE GUTHRI DGE: M. Quir06s?
BY MR QUR S:
Q Yes, M. Wllson, if you' d please walk

us through the next section, which is Section

986. 62 --
A Ckay.
Q -- for handl er transfers.
A This is a goodie. This section
di scusses -- excuse ne, 986.62 di scusses inter-

handl er transfers, and is, in my opinion, key to
maki ng the entire programwork. There are

hundr eds, possibly thousands of handlers. The
first handler is defined as those who actual

procure the nuts fromthe grower. This m ght
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i ncl ude hardware stores, gas stations, nom and
pop retail outlets that just buy a small nunber
of what we call yard crop pecans over here, and
many nore.

This provision will assist in
collecting the assessnment fromthese smaller
operations that may only buy a coupl e hundred
pounds of pecans in a given year, as they can ask
the next handler to pay. Since one of the goals
of the Council is to nmaxim ze the anount
collected at the | east cost, the concept of the
i nter-handler transfer was witten into the FMO
and it really reflects the way the industry
works.  We only want to collect an assessnent
once, but we do want to collect it.

In our discussion with handlers, nmany
poi nted out in the industry some handl er transfer
nuts to other handlers for accunul ation or
addi ti onal processing before the nuts are sold to
the final user. This section of the order allows
any handler to transfer the obligation to pay the

assessnent to the next handler, as long as the
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proper paperwork has been filled out.

It also spells out that the Council,
wi th approval of the Secretary, will establish
nmet hods and procedures, including the necessary
reports, for the docunentation of such transfers.
The Council woul d expected to have input from
handl ers and USDA when devi sing the various forns
needed for inter-handler transfers.

Theoretically the assessnment -- the
obligation to pay the assessnent coul d be passed
nore than once, as |long as the proper paperwork
is maintained. This was discussed at | ength at
various neetings with handlers and shellers, and
t hey support it.

Q M. WIllson, | think that we may have
made a mistake in drafting Section 986.62 in the
first sentence. |I'mnot sure if that reference

shoul d be 986.61(1) or 986.61(h). Wuld you --

A |"msorry, what --
Q --mnd -- thisis in the first
sentence of 986.62. | can't decide if that

section reference should be 986.61(1) or 61(h).
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Wuld you mind if we revisit that issue at a
| ater tinme so that we can --

A Sur e.

Q -- make sure that the cross-reference
I s appropriate?

A Yes, sir.

Q Thank you. Thank you.

A Yes, sir.

MR QURS: W have no further
guestions of this witness at this tinme, and we
reserve any questions until after the USDA has
asked.

JUDGE GUTHRI DGE: Does the USDA have
any questions?

MS. VARELA: Jan Varel a, USDA.

FURTHER RECROSS- EXAM NATI ON

BY MS. VARELA:

Q M. WIllson, | want to go back to a
portion of your testinony where you nentioned the
| east cost being applied in the process to maybe
sone of the smaller handlers. | just want to

clarify that -- is it your inpression that you're
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trying to ease the burden overall, not
necessarily a nonetary cost, maybe also tinme and
effort that it mght take a very snmall entity,
| i ke you nentioned the hardware store who's just
collecting sales fromyard crop.

A Vell, | think the cost -- you're
tal ki ng about where | said one of the goals was
the Council was to maexim ze the anount coll ected

at the | east cost --

Yes.
A -- to the Council
Q Al'l right. The cost to the Council.
Ckay.
A If the Council is collecting thousands
and thousands of handler inventory -- | mean

recei pts, reports, whatever

Q And that m ght be --

A | think that would be nore --

Q -- Within conpliance?

A It would be nore burdensone though.
Q Ckay.

A And - -
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Q Under st ood.

A And quite frankly you m ght have a
little nore trouble collecting if you tried to
get every little individual nmomand pop. It
woul d be difficult.

Q kay. Thank you for that
clarification. The only other portion of this

section that | wanted to get a little nore

information on was -- | think it's the second --
well, it mght just still be the first sentence
here. Yep, | think it's just one |ong sentence.

Are you |l ooking at 62 right not? Yeah, it's up
t here.
A | am
Q Okay. This | anguage here that says,
Any assessnents or other marketing order
requi renents, can you speak a little to what you
under stand sone ot her nmarketing order
requi renents to be?
A Where are you reading? Let's see --
Q It's the -- towards the end of that

first sentence.
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A Any assess --
Q May transfer in-shell pecans to

anot her handl er for additional handling.

A Any assessnents or other narketing
order requirenents. |'mnot sure what --

Q Ckay.

A -- what that refers to.

Q Vell, let me clarify --

A Al right. | sure --

Q -- ny question. |I'msorry, that was

alittle disconbobulated. The order has a numnber
of requirenents in addition to nerely paying
assessnents. And we've tal ked about sone of
those, like record keeping, also | think alittle
| at er on when we get into nmarketing policy and
reporting and the potential for great in size
requirenents.

|"mcurious to hear your view of how
those mght play into this transfer, because |
want to know how you woul d apply this | anguage to
t hose other potential requirenments. |Is the

handl er only passing on the ability to have to
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pay the assessnents, or are they al so passing on
the ability to nove sonme pecans that naybe have
not met say a size requirenent for the next

handl er to have to neet that requirenent?

A I --
Q Does it --
A -- | really don't think we were

trying to address that in this particular
sentence. | nean | think transferring the
requi rement to pay the assessnment transfers any
obligations on that handler to the next handler.
So | --

Q So you intend this to kind of have

maxi mum flexibility --

A Yes.
Q -- to allow the industry to --
A Yes.
Q -- use it.
(Pause.)

MS. SCHMAEDI CK: Melissa Schnaedi ck,
USDA.

BY Ms. SCHVAEDI CK:
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Q Not to bel abor the point, just for
clarification.

A Yes, ma' am

Q So you nentioned that there are
several small entities that maybe act as an
accunul ator in the market. |s that correct? The
har dware store exanple, they receive pecans?

A Yes.

Q kay. So the inter-handler transfer
allows those small entities to receive pecans,
but then pass the assessnent burden on to a
| ar ger handl er.

A A |l arger accunul ator, yes, nmm'am

Q So if there were grade or quality
standards in effect, that hardware store could
al so pass on the burden of neeting that grade and

guality standard --

A | see what you're saying, yes.

Q -- to the larger handl er.

A Yes.

Q And that woul d be allowed for under

this Section 986.62, inter-handler transfer?
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A Yes.

Q Is that the intent --
A Yes.

Q -- of the Board?

A Yes.

Q Thank you.

M5. SCHVAEDI CK:  No further questions.
JUDGE GUTHRI DGE: Are there any ot her
USDA questions?
MR. DAVI S: No, Your Honor.
JUDGE GUTHRI DGE: M. Quirg6s?
MR QU R S: Thank you, Your Honor.
FURTHER REDI RECT EXAM NATI ON
BY MR QUR S:
Q Foll owi ng up on that question, it
m ght be the case that sone of those snaller
accurmul ators woul dn't have a cleaning plant. |Is
t hat correct?
A True. Yes, sir.
Q And so being able to grade out those
pecans in the way that a cl eaning plant m ght

enable themin a nechani zed way woul d be nore of
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A Yes.
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ion, 986.62, really does ease the

A It does.
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A Yes.

Q -- could it not?

A Yes, it coul d.

Q So for instance if the requirenment or

regul ati ons passed by the Council said, Wen
you' re passing them you need to say what grade
they are, what size, that would fall under this.

s that correct?

A Yes.
Q So that does give us the maxinum - -
A Yes.
Q -- flexibility to conformw th the

ot her portions. Thank you very nuch, M.
W11l son.

MR QURS: No further questions at
this tinme, Your Honor.

JUDGE GUTHRI DGE: Does the USDA have
any nore questions?

MS. SCHMAEDI CK: Melissa Schnaedi ck,
USDA. These are really big.

(General |aughter.)

M5. SCHMVAEDI CK:  Ckay. | think | got
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it now Al right.
FURTHER RECROSS- EXAM NATI ON
BY Ms. SCHMAEDI CK:

A M. WIllson, I"'mgoing to try to wal k
t hrough a scenario here and see if you can
explain the Anerican Pecan Board's intent. But
in the assessnment | anguage it says, Any -- it
basically inplies that the first handl er would
pay an assessnment -- pay the assessnent rate. |Is
t hat correct?

A Yes.

Q So | want to think about a scenario
where you have grade and size regulations in
effect. |Is there potential for a first handler
to receive pecans and perhaps handle themto a
certain point, but not neet the grade and size
regul ati on? For exanple a handl er coul d receive
t he pecans, clean them and nmaybe shell them but
not further process themto neet the grade and
si ze regul ati on?

And let nme explain the -- why I'm

asking this guestion.
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A Ckay.
Q "' mwondering, if there are grade and
size regulations in effect, there's -- is there a

potential for one handler to receive let's say
just for exanple 100 pounds of pecans, and if the
grade and size regul ati ons were applied, nmaybe
only 80 pounds of that 100 would neet the m ni num
grade and quality standards. Should the
assessnent be applied on the 100 pounds or on the
80 pounds? And if it should only be applied on

t he 80 pounds, should that assessnent be

coll ected on the handler that does the grading
and sizing so that the assessnent is not placed
at the -- on the 20 pounds that do not neet?

Does that clarify?

A It clarifies it, but, Ms. Schmaedi ck,
at this point | don't I could tell you how that
woul d be done. | think that would be future
Councils that woul d set these grade and size
standards. | don't -- I"'mtrying to think of
exanpl es in our business now where that scenario

m ght have played out, and |"mjust -- so | don't
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think I can answer that question honestly, no.

Q Okay. Well, let ne ask another
guestion. |Is it the intent that the assessnent
be collected on -- only collected on pecans that

meet any mni mum grades and si ze standards that
are in effect?

A The idea is to collect on all pecans.
| would anticipate in your scenario if 80 pounds
were net, that the others mght fall under the
subst andard and woul d be assessed that way. But
|"mjust try to think ahead, but | really don't
know.

Q Vell, that's a very hel pful answer.
Thank you.

M5. SCHVAEDI CK: No further questions.

JUDGE GUTHRIDGE: |Is there any nore
USDA questions?

(No response.)

JUDGE GUTHRI DGE: M. Quirg6s?

MR QURS: Yes.

FURTHER REDI RECT EXAM NATI ON

BY MR QU R S
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Q M. WIIlson, would you wal k us through

Section 986.63, contributions?

JUDGE GUTHRI DGE: Before you do that,
M. Qirds, | actually have a little
clarification just for nmy own mnd here.

MR QU RS: Please, Your Honor.

JUDGE GUTHRI DGE:  You nentioned the --
sonething like a hardware store that m ght
coll ect a couple hundred pounds of -- and | think
the termis yard crop.

THE W TNESS: Yes, sir.

JUDGE GUTHRI DGE: And that would --
t hat hardware store, that would -- would that be
an accunul ator under the definitions of the --

THE WTNESS: It would be a handl er.

JUDGE GUTHRI DGE:  Ckay.

THE WTNESS: Accunul ator applies to
soneone that --

MR QURS W'Il put this definition
up --

THE WTNESS: Oh, the definition.
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MR QURS: -- just to assist you,
M. WIIson.

JUDGE GUTHRI DGE: Wait, | guess --

THE WTNESS: | was going to give you
ny definition of --

JUDGE GUTHRIDGE: -- that's |less
i mportant -- that's really not what | want to ask
you about, though. But would that hardware store
generally be getting that snmall of an anount that
the hardware store is going to get early in the
crop year?

THE WTNESS: Probably not, because
generally yard crop is just -- waits till the
crows and the other critters knock the nuts off
the trees, they're not shaken. | nean there's a
big -- in Georgia there's a | arge what we call
yard crop, which is those that aren't
comercially farned.

JUDGE GUTHRI DGE: Well, would it be --

THE WTNESS: So, it's --

JUDGE GUTHRIDGE: Wuld it be at the

very end of the crop year, so when this August 31
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date mght hit?

THE WTNESS: OCh, no, no, no, no, no,
no. I'msorry.

JUDGE GUTHRIDGE: So it woul d be
well --

THE WTNESS: |'msorry. Ceorgia
harvests generally the second week in Cctober.
They mi ght start coming in the end of Cctober,
first of Novenber, sonething like that. No, you
woul d be tal king --

JUDGE GUTHRIDGE: But it's highly --

THE W TNESS: -- about next sunmmer.

JUDGE GQUTHRI DGE: -- highly unlikely
that this hardware store would have --

THE WTNESS: No, they wouldn't.

JUDGE GQUTHRIDGE: -- that crop stil
on August 31.

THE W TNESS: Yes, sir.

JUDGE GUTHRI DGE: Ckay. Thank you.

BY MR QUR S:

Q M. WIlson, just to clarify that,

take a | ook at the definition of --
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A Ri ght.

Q -- accunul ator, which is Section
986.61. If you'll take a quick look at it.
Yes, sir.

Let me know when you're finished.

Al'l right.

o r» O »

So in the exanple that the Judge gave
you, a seasonal business |ike a hardware that
takes in yard pecans, they would be an
accurmul ator, wouldn't they?

A Vell, from other persons, yes.

Q Yes. Thank you. And then that brings
t hem as an accunul ator, then they would be a

handl er as wel | .

A Ri ght.

Q s that correct?

A Ri ght.

Q Thank you. That's a seasonal business

for a lot of those small accumulators, isn't it?
A Yes.
Q And in -- specifically in this area

don't many of the yard crop collectors, these are
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the growers that have those, that's -- we used to
call that Christmas noney. |s that correct?
A Yes.

Q Thank you.

MR QURS: No further questions,
Your Honor, on this definition.

JUDGE GUTHRI DGE:  Any nore USDA
guestions?

(No response.)

JUDGE GUTHRI DGE: Ckay. Al right.
Sorry for the interruption there.

MR QURS: That's okay, Your Honor.

BY MR QUR S:

Q Section 986.63, contributions. M.
Wl lson, tell us why you all included that in the
proposed Federal Marketing Order.

A This section nerely states that the
Council is authorized to accept contributions
both fromw thin and out of the production area,
provi ded that any such contributions are free
from encunberances or restrictions and nade

according to the law. And it anticipates that
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the Council mght at sone point solicit
contri buti ons.

MR QURS: No further questions at
this tinme, Your Honor.

JUDGE GUTHRI DGE: Are there any USDA
guestions?

(No response.)

JUDGE GUTHRI DGE: M. Quirg4s?

MR QU R S: Thank you, Your Honor.

BY MR QUR S:

Q M. WIlson, can | ask you to turn

your attention to Section 986.64, accounti ng.

Wul d you wal k us through what the Anmerican --

A Yes, sSir

Q -- Pecan Board was intending by this
section?

A Yes, sir. In discussion with industry

organi zations and individual nenbers, concerns
were raised that assessments in excess of
expenses shoul d not be hoarded, but instead
shoul d be returned to those assessed. This

section was drafted to address those concerns and
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to make cl ear what woul d be done with all
assessnents, including those in excess of
expendi t ures.

986. 64(a) describes in detail what can
be done with assessnents in excess of expenses.
These include, one, they can be used as a
reserve, provided that reserves are not already
i n excess of three years anticipated expenses.
Second, to cover deficits incurred during periods
when expenses exceed recei pts of assessnents on
had. Three, to defray expenses when, for
what ever reason the order or part thereof has
been suspended or not operating. O, four, to
cover expenses incurred in the liquidation of the
or gani zat i on.

986. 64(b) addresses what will be done
with assessnents in excess of anmpbunts needed for
liquidation in the event the order is term nated.
In essence it provides that the Secretary w |l
di spose of the funds to the extent possible by
returning funds to those assessed. The | anguage,

to the extent practical -- excuse ne -- was

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

i ncluded to cover situations where perhaps the
handl er assessed m ght be out of business or
cannot be | ocat ed.

986. 64(c) states that the assessed
funds can only be used for purposes specified in
the order. This prevents the Council from making
unnecessary expenditures. This is compn sense,
but we want to make clear to industry that the
funds will be used only for the purposes it has
agreed to in advance, and further that the
Council and its nmenbers nmust at all tines be
prepared to report to the Secretary on all
recei pts and expenditures. The |ast clause of
986. 64(c) was included to help ensure
transparency and accountability.

986. 64(d) requires all Council nenbers
who | eave office, either by renoval at the end of
his or her term to account for receipts and
di sbursenents, and to return all organizationa
property and funds to the Council and to sign all
needed paperwork to effectuate the return of all

such property. The property referred to in this
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section is any and all property related to the
Counci |l 's work, including of course actual funds,
but also information, data and intell ectual
property.

986. 64(e) nakes the provision for the
appoi ntnment by the Secretary of a trustee to
receive and hold property in the event of a
suspensi on or termnation of the order or other
times the Secretary deens necessary.

Q Thank you, M. WII son.

JUDGE GUTHRI DGE: No further --

MR QURS: No further questions,
Your Honor.

JUDGE GUTHRI DGE: Does the USDA have
any questions?

(Pause.)

MS. SCHMAEDI CK: Melissa Schnaedi ck,
USDA.

FURTHER RECROSS- EXAM NATI ON

BY Ms. SCHMAEDI CK:

Q M. WIlson, in |ooking at 986. 64,

accounting, paragraph (a)(2), you state that
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reserves could be collected so that they equal
approximately three fiscal years expenses. Can
you tal k about the American Pecan Board's

di scussi on about why three fiscal years was
identified as the reserve limt? Wy not one,
why not one-and-a-hal f?

A | honestly don't renenber that
di scussi on.

Q Well, then --

A | think -- I mean we just -- | think
we just don't want there to be excess reserves
sitting there that we're not using. But | don't
renenber the specific discussion of that.

Q Okay. Thank you. If you would turn
your attention to paragraph (b) of 986.64, the
| ast sentence -- this is if there's a
term nation, you would refund any assessnent
noni es held to handlers. And the |ast sentence
there says, To the extent practical such funds
shall be returned pro rata to the persons from
who such funds were collected. Can you explain

what pro rata neans?
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It neans their share.
Their share? Ckay.

Thei r percent ages.

o r» O »

Thank you.
M5. SCHMVAEDI CK:  No further questions
for nmne.
MS. VARELA: Jan Varel a, USDA.
BY MS. VARELA:
Q Just to followup a little nore.
That's fine that you can't recall the exact

di scussi on on three.

A Ckay.

Q l'"'mnot --

A You're not going to let me off on that
one.

Q -- trying to criticize there. But

gi ven your experience with other organizations
that are handling industry noney, does the three
years seemreasonable in terns of noney that you
m ght need to keep the Council going in case of a
problemw th the crop?

A Vell, if we had a couple of -- you
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know, if we had a couple of bad crop years in a
row - -

Q Sure.

A -- | would think three years woul d
keep it going adequately.

Q And in your experience have ot her
organi zations had to rely on reserves to keep
running in short years?

A Most ot her organi zations, these pecan
associ ations don't have a |l ot of reserves.

Q And so did that nmake it inportant to
you all to nake sure that you had a good reserve
base? |Is that one of the benefits of having the
Counci | ?

A It is, as long as we want to keep this
programin place and the growers want to continue
it. W want to anticipate off years where we
don't have a marketing year one, and pronotion,
and down here the next year. So hopefully the
reserves woul d even out that.

Q Thank you very much.

A Yes, ma' am
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M5. VARELA: No further questions from

JUDGE GUTHRI DGE: Any ot her USDA
guestions?

(No response.)

JUDGE GUTHRI DGE: M. Quirg6s?

MR QURS: No further questions on
t hat section, Your Honor.

JUDGE GUTHRI DGE: | have one.

(General |aughter.)

JUDGE GUTHRI DGE: The 64 refers
specifically to the assessnents. Wuld the
treatment to the assessnent funds also be --
happen to any contri butions that were received
under .63, would the sane -- would they be
subject to the sane treatnent?

THE WTNESS: That's a good question
| hadn't thought about it, but | would think so,
yes, sir. In other words, would we --
term nation or whatever, would we give them back
or -- | would think so.

JUDGE GUTHRI DGE:  Ckay.
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THE W TNESS:  Yes.
JUDGE GUTHRI DGE: M. Quirg6s?
MR QU R S: Thank you, Your Honor.
FURTHER REDI RECT EXAM NATI ON
BY MR QUR S:
Q Section 986.65, M. WIllson, entitled
mar keting policy. Wuld you review for us

what - -

-- Pecan Board with this section?

> O >» O >
<
@D
o
@

Before | get to the specific
provi sions of 986.65, as a handler/grower in this
i ndustry for over 35 years, as | think we
mentioned this earlier, | don't think that there
has been accurate data on the size of the pecan
crop in the pecan market. These estimtes
usual ly are cobbl ed together fromdifferent
segnents of the state and national organizations.
They usually -- not usually, they

often refl ect organi zational biases. It's kind
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of a given in the industry that growers want high
prices, they estimate |low, sellers want | ower
prices, they predict big harvests. So oftentines
crop estimates are wildly inaccurate.

| think nore accurate nmarket data
coul d assi st ny business and every ot her business
in the industry. It's currently difficult to
make informed pricing decisions and to make
accurate busi ness plans because of the | ack of
accurate crop information. One of the goals of
t he proposed FMO is accurate market information
and Section 986. 65 addresses the type of
i nformation we hope to collect and distribute to
the Secretary and the industry.

The first paragraph of 986.65, the
first sentence requires the Council to prepare
for the Secretary each fiscal year a report and
recommendati on on the marketing policy of the
Council for the next fiscal year. This wll
require the industry to adequately analyze its
forecasted producti on demand and marketing outl et

for the com ng year where this analysis of the
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Council will be used to set the assessnent rate.

The next sentence in the first
par agr aph of 986.65 is key. It specifies that
t he Council nust approve the report and
recommendati on by a two-thirds vote. The reason
this is key is that no one faction of the
Council, be it grower or sheller, can force
t hrough a plan w thout buying fromthe other
group.

Two-thirds vote requires that 12
menbers of the Council vote for a plan for it to
be reconmended to the Secretary. Wth nine
grower and six sheller nmenbers, the nmath dictates
that the groups work together. This is
referenci ng back to Section 986.55(c) where we
tal k about super mmjority voting.

The |l ast part of this Iine says, Were
applicable on an in-shell basis. The reason for
this is traditionally the pecan industry and the
USDA have reported the crop on an in-shell basis.
Meats are converted back to in-shell on a

percentage basis, in sone cases established by
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the shelling industry and by definition in 986. 42
by wei ght. Therefore when possible we want to
use the industry norm

986. 65(a) calls for estinates of
grower and handl er cl eaned production. The
segnents are sonetinmes overl ooked and we're
trying to cast a broad net to get all the
i nformation on the crop size that we can.

986. 65(b) di scusses di sappear ance.
This is essentially a report on product that is
| ost between growi ng the nuts and getting them
into the stream of conmmerce. This can happen in
a nunber of ways. Two prinme exanples woul d be
bl ow outs at the cleaning plan that are not
comercially marketable, and mlling |loss at the
shelling level. That's a termyou m ght cal
shrinkage in general.

986. 65(c) concerns estimates of
i mproved versus native seedling versus
substandard. As we've talked earlier, this is
i mportant since each of these categories has a

different pricing point. So estimates of this
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woul d yield better data and different future
assessnent collections that may affect our
budget .

986. 65(d) concerns an estinmate of
handl er inventory on August 31. Again, this is
an area that has not often been counted, but
whi ch m ght have an affect on the market price of
nuts in this and upcom ng years.

986. 65(e) discusses the estimate of
un- assessed inventory. Wile we have reports on
actual assessnents, this will attenpt to identify
the quantity of nuts in the system which has not
been assessed. Nuts in the inter-handl er process
or held by growers.

986. 65(f) is estinmates of trade
supply. This is a cunul ative report of al
pecans in a given year, shelled and in-shell.
This informati on about the whole crop will be
val uabl e i nformati on in maki ng deci si ons and
future business plans.

986. 65(g) refers to the preferable

handl er inventory. |It's a termthat has been
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used in the pecan industry, but has been used in
other FM3s. It's the industry's best estimte of
t he anbunt of nuts that handlers will need in
inventory in the comng year to neet their

mar ket i ng goal s when added to the antici pated new
crop that will be harvested after Cctober 31.

986. 65(h) projected prices in the new
fiscal year is the Council's best estimte of
what prices should be in the upcom ng year based
upon all market data that has been coll ected.
Such information will be extrenely hel pful to
growers and handlers in arriving at a reasonabl e
price.

986.65(1) refers to conpeting nuts
supplies. Pecans are just one of nmany nuts, and
are not sold in a vacuum and nust conpete
agai nst these other nuts. Information on
conpetitive nut supplies can affect pecan pricing
and will help growers and shellers make nore
i nformed deci sions on pricing.

986. 65(j), any other relevant factors

is a catch-all that will allow the Council to
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report on other factors that may affect supply
and pricing. Exanples mght be drought
conditions in certain growi ng regions, insect and
pest problens, increase in the cost of

production, such as fuel or fertilizer.

That's --

Q Thank you very much, M. WIlson. M.

Wl 1lson, you nmentioned the correlation to
986.55(c). We'll get to that in just a mnute,

but this is a two-thirds vote that you' ve set,

and that will always require growers and shellers
to vote together, will it not?
A Yes, sir.
Q Ckay. It's that inmportant, isn't it?
A It's inportant.
Q Okay. And you anticipate not only

this informati on being nmade avail able to the
Secretary as required in here, but also to the
i ndustry as wel|.

A Absol ut el y.

Q Thank you.

MR QURS: No further questions at
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this tinme, Your Honor.
JUDGE GUTHRI DGE: Does the USDA have
any questions?
MS. SCHMAEDI CK: Melissa Schnmaedi ck,
USDA.
FURTHER RECROSS- EXAM NATI ON
BY Ms. SCHMAEDI CK:

Q M. WIIlson, in describing 986.65,
mar keti ng policy, you used a couple of terns that
we' ve seen in previous witness testinony, but |I'm
wondering if you could al so share your thoughts
on those ternms so that we can get a better
understanding of them The terns that |'m
speaki ng of specifically are trade supply. |If
you coul d | ook at 986.38, which is the definition
of trade supply.

MR QURS And, M. WIllson, we'll
have it up there on the board in just a second.

THE W TNESS: (kay.

(Pause.)

BY Ms. SCHMAEDI CK:

Q And I'Il just read it into the record
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so that we know what we're tal ki ng about.

986. 38, trade supply, states, Trade supply neans
the quantity of nerchantable in-shell or shelled
pecans that growers will supply to handlers
during a fiscal year for sale in the United

St at es and abroad.

And then that term trade supply,
draws on the term nerchant abl e pecans, which is
986.26, and I wll read 986. 26, paragraph (a)
into the record. It says, In-shell, nerchantable
i n-shell pecans neans all in-shell pecans neeting
the m ni num grade regul ati ons that may be
effective pursuant to 986.69, authorities
regul ati ng handl i ng.

So just to give you a bit of
background, based on ny understandi ng of previous
Wi tness testinony, nerchantable pecans -- there's
a rel ationship between nerchant abl e pecans and

any grade and size regulations that may be in

effect. |s that your understandi ng of 986. 267
A Yes, | think so.
Q So ny next question is, if there are
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no m ni num grade and size regulations in effect,
what does nerchant abl e pecans nean?

A It nmeans any pecan that soneone in the
trade is willing to purchase, or willing to sell

Q Ckay.

A | mean if we don't have standards,
there are still standards in the industry that
peopl e go by.

Ckay.
| mean if the Council doesn't
specifically set grade and size standards.

Q Ckay. Well, |I'm needing that
clarification to understand the termtrade supply
which relies on the quantity of merchantabl e
pecans. So it's inportant to understand that, if
| " m under standi ng your statenent correctly, the
Ameri can Pecan Board intends to say that even if
there are no grade and size regulations in
ef fect, nerchantabl e pecans neans the pecans that
are bei ng bought --

A Bought and sol d.

Q -- and sol d.
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A Yes.

Q kay. So hold that thought. | know.
| apol ogi ze.

A That's all right. 1It's all right.

Q | don't intend to torture you.

(General |aughter.)

BY Ms. SCHVAEDI CK:

Q So ook at the term 986.12, which is
di sappearance. So, and I'll read that into the
record as well. It says, D sappearance neans the

di fference between the sum of grower-cl eaned
producti on and handl er-cl eaned production, and
the sum of avail abl e supply of nerchantabl e
pecans and merchant abl e equi val ent of shell ed
pecans.

So I'"'m-- you nentioned that
di sappearance nmeans -- or is sort of the industry

termfor shrinkage, it's kind of what is |ost.

A Ri ght.

Q Ri ght ?

A Yes, ma' am

Q But I'mtrying to understand this
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definition. Does this definition clearly capture
that intent of what is |lost? Because it says the
sum of grower-cl eaned production and handl er -

cl eaned production. So if it's grower-cleaned
and handl er-cl eaned, is that speaking to the
product, the volune of product after that

shri nkage has al ready been taken into

cal culation? And --

A | guess I'mnot really -- | nean |
know how t he process works, but |I'm-- maybe this
| anguage is a little confusing to nme, but |
mean -- |'msure you all discussed this the other

day with Randy. Right? So -- under definitions.

But, you know, | really don't know how

to answer your question. | know that there is
shrinkage or loss at various levels in the
process, and, you know, if that's not going into
the stream of commerce, that's not going to be

assessed to my understandi ng, the way we defined

what will be assessed.
Q So let me approach it a little bit
differently. So in marketing policy -- let's
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just talk on a sort of theoretical concept |evel.
Okay? Just to capture the intent.

A Ckay.

Q So marketing policy, is it -- it's ny
under standi ng the marketing policy is supposed to
allow the future Council to basically carry out

an analysis of the industry and all factors that

contribute to supply and denand. |Is that
correct?

A That's correct.

Q And so in the list of elenents that

are given in 986.65, marketing policy, the intent

there is to capture all of those elenents rel ated

to supply and demand. |s that correct?
A Yes.
Q kay. And included in these factors

you want to account for disappearance, which you
intend to be shrinkage, or they -- | think you
described it as the difference between what cones
out of the orchard and what goes into the stream
of commerce.

A Ri ght.
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Q Ri ght ?
A Ri ght.
Q kay. So -- and you want to | ook at

trade supply, which | believe is the amount of
production produced in the production area that

is available to go into the stream --

A Ri ght.

Q -- of commerce.

A Ri ght.

Q Okay. So based on those concept ual

clarifications, would you feel that if clarifying
changes are necessary to nmake sure that the terns
di sappearance, trade supply and narketing policy
and nerchant abl e pecans all work together to neet
your intent, or the Board's intent, would
clarifying changes be acceptable to you under
t hose conditions?

A You're tal king about the future

Counci | being able to nake those changes?

Q In terns of --
A You' re not tal king about us rewiting
the law now, | nean as it's witten, or are
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you -- | nean --
Q Wul d you be confortable with --
| mean | would be confortable
clarifying those phrases, yes, ma'am because
obvi ously there's sone confusion here.

Q Okay. So one of the tasks that USDA
has is to make sure that we're understandi ng
clearly what you're intent is.

A Ri ght.

Q And that if there are areas that need
clarification to accurately capture your intent,

t hat those nodifications --

A Yes.

Q -- could be made.

A Yes.

Q So I'm asking your perm ssion to do

t hat .

>

Yes.

Q Ckay. Thank you.

M5. SCHMVAEDI CK: No further questions.
JUDGE GQUTHRI DGE: Are there any nore

USDA questions?
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MS. VARELA: Jan Varel a, USDA.

BY Ms. VARELA:

Q l"msorry, M. WIllson --

A No.

Q -- |, again --

A No.

Q -- need your expertise. |'m]looking

at this first section with the estimte of
grower - cl eaned and handl er - cl eaned producti on,
and it's been nmade very clear that estinates of
production overall would be of the utnost val ue
to the industry. | don't question that at all.

So ny question is nore along the lines
of hel ping ne understand in a practical sense how
t hose types of production -- or, sorry, those two
types of estinates are different from each ot her
and how they m ght actually be approached. So
|"m | ooking at -- we want an estimte for the
fiscal year, and in the marketing policy, as |
understand it, and correct nme if this is not your
understanding, is that we're | ooking forward to

the next fiscal year, we're trying to make an
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A Yes.

Q -- for the comng year. And
under standably you want to do that before the
season starts because you're setting your budget
and you're annuali zing that.

Is your idea that -- I"'mtrying to get
it practically how would that type of estinate
make the distinction between how nuch is going to
be cl eaned at the grower |evel and how much is
going to be cleaned at the handler level. Wuld
it be maybe based on previous experience or just
under st andi ng whi ch sources of cl eaned pecans
cone from growers?

| imagine it mght vary by region
because you have different sized operations. But
|"mjust trying to make the distinction between
the two and how we know whi ch vol une is being
cl eaned at the grower |evel and what proportion
is usually com ng from being cleaned at the
handl er level. |1Is that very confusing?

A That's very confusing. But, no, |
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t hink --
(General |aughter.)
BY Ms. VARELA:
Ckay. |'msorry.

A -- you know, ultinmately we just want
to get accurate data --

Ckay.

A -- and one of the problens, as we've
tal ked about, is we're stretched from California
to North Carolina, and it's just very hard to,
you know, to get the various regions to go out
and | ook, you know, one, it's pistachios,
al nronds, they're all right there together. They
can get out there with a -- and do a fairly
accurate analysis. And the bottomline, it
doesn't really nmatter, if we get accurate data,
whether it is handl er-cleaned or grower-cleaned
or where. Right now, as we tal ked about, we're
just getting estimates fromall different parts
of the industry. It starts in June in Louisiana-
Ar kansas- M ssi ssi ppi neeting and then it goes to

Texas and then the Nati onal Pecan Shellers
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neeting. Everybody conmes out with their own
| dea.

| honestly can't tell you howit's
going to work. M mnd' s not -- | can't --

Q Ch, that's --
A -- | haven't really sat down and

t hought about it, but the Council's going to have
to come up with a way to get good accurate data
fromall the various groups and put it together
and cone up with a consensus nunber that the
entire industry can live wth.

USDA has tried to do that, they work
t hrough the state associations in the fall, they
survey growers in the spring, they survey
shellers, and they conme out in July with a final
estimte, which we were able to get themto --
you know, there's a couple of years where they
didn't even do that.

But they're estimating again. It may
be that we wind up assisting that effort in a
better way and -- because |I think USDA is still

going to cone out with their nunbers, but | would
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anticipate relying nore on this Council to get
that information. But as for your question about
whet her grower or handler, | don't know that

that natters.

Q So just to sumthat up --

A Yeah.

Q -- the inportant part for you is that
total nunmber. It's not --

A Yes.

Q -- the proportion either.

A "1l give you an exanple, every year

we go to the National Shellers neeting in
Sept enber, and they put up the final nunbers from
USDA. There are people that -- in that group,
that really follow the nunbers, a couple of
t hem you' ve heard from

Bruce Caris, he's really -- and they
| ook at -- they follow the crop, they | ook at
anticipated crop, look at carry-in, which is
what's being left over either at the sheller
| evel or at the grower level. Generally at that

poi nt, by August 31 or whatever, nuts handl ed at

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

107

the grower level -- or nuts still in-shell at
that | evel are not as big a proportion.

They estimate what's conming in from
Mexi co and ot her sources, either shelled neats or
is converted back to in-shell again. At the end
of the day, they estimate consunption and try to
come up with, you know, what we're going to have
as a pot load of nuts to service the industry for
t he com ng year.

Q And just so that I'mclear, that tota
woul d be the bulk of the trade supply, if not --

A Yes.

Q --all of it. You know, we see in
paragraph (f) there that you mght take into
consi deration sone other information.

A | think the pecan industry can't
afford to turn its back on any kind of

i nformati on we can get --

Q Ri ght.
A -- if it clarifies the situation.
Q So the analysis, the future Council

when it presents that analysis, it has the
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flexibility to say the trade supply we know of is
this total production --

A W think it's this, yes.

Q -- and maybe if you can find reliable

estimtes of inports --

A Ri ght.

Q -- you mght also include that --
A Ri ght.

Q -- in the anal ysis.

A Yes

Q Ckay.

A | would think so, yes.

Q That's very hel pful. Thank you --
A Thank you.

Q -- very nuch.

MS. SCHMAEDI CK: Melissa Schnaedi ck,
USDA.
BY Ms. SCHMAEDI CK:
Q M. WIlson, earlier in your testinony
you spoke about accumulators. Can | ask you a
guesti on about accumnul ators?

A Yes.
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Q So in your work with the Anerican
Pecan Board, were you present during discussions
about the proposed make-up of the Council?

A Yes.

Q And so you're aware that there is a
seat for an accunul ator?

A Yes.

Q So in the discussions of the Pecan
Board, Anerican Pecan Board, was it discussed --
are there any eligibility requirenents for an
accurmul ator? Can it be any entity that
accunmul ates, or does it have to be a pure
accunul ator? Was there a di scussion about that?

A | don't recall whether we set any
limts on it or not. You nean size or --

Q Vell, for exanple we've heard a | ot of
testi nony about fol ks who are growers and
handl ers, sonetinmes they' re shellers, sonetines
they' re accunul ators. W have persons, or
individuals in the industry that fill many
di fferent roles.

A Yes.
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Q And, again, as | understand it,
soneti nmes you have a person that accunul ates on
t he side, and you have ot her people who the only
thing they do in the pecan industry is
accurmul ate. So when the Board was tal king about
the Council and the type of interests and
representation that they wanted on the Council --

A Yes.

Q -- With regard to that accunul at or
position, what is the interest that the Board is
| ooking for? 1Is it looking for a pure
accurmul ator or could it be any accumnul ator?

A No, my understanding is the grower,
whet her he be an accunul ator of sone sort, and a
sheller, that we were | ooking for soneone that is
purely an accunul ator, maybe has a yard crop,
maybe have a tree in his yard or sonething, but
one that primarily makes their inconme from buying
and selling, a broker for exanple, that type of
thing, rather than grower or sheller.

Ckay.

A A sheller is a handler, but they -- or
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can be an accunul ator, but they represented as
shel l ers.

Q Thank you. So again, for clarity
sake, would it be appropriate to nmake that
clarification that an accumul ator needs to be --
their primary interest needs to be accunul ati ng?

A | don't know that that woul d be
hel pful or not.

Q So if we were to project 10 years into
the future, and you had an i ndividual who was a
grower, a sheller and an accunul ator, and they
wanted to fill that accumnul ator seat, would you
want the ability to say, The intent was that seat
needs to be filled by a pure accunul at or?

A That woul d be ny preference, but I
don't -- you know, | can't speak for the rest of
t he Council, whoever they m ght be.

Q Okay. And so to your recollection
there wasn't a clear discussion on what that
shoul d be, or if there should be anything? And
it's okay if --

A |"msorry, | honestly --
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Q -- you don't renenber.
A -- don't renenber an exact
di scussi on, but --
Q Ckay.
A Al right. Ckay.
A Sorry. Sorry.
JUDGE GQUTHRI DGE: Are there any nore
USDA questions?
M5. SCHMAEDI CK:  Yes, Your Honor, just
a nonent, please.
(Pause.)
JUDGE GUTHRI DGE: Coul d --
THE WTNESS: After this section.
After this section.
JUDGE GUTHRI DGE: After -- okay. M.
WIllson would like a break after this section
THE WTNESS: After this, yeah, before
we get to conclusions or whatever.
M5. SCHMVAEDI CK:  Ch, sure. Ckay.
Well, we just have one other point that we hope
t hat maybe your experience with the Anerican

Pecan Board could help clarify. If you could
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turn to 986.47, alternate nenmber, and | have a
guestion that is specific to paragraph (c), and
"Il read that into the record.

MR, DAVIS. Gve ne just one second
and I'Il get it up for you, | think.

(Pause.)

BY Ms. SCHMAEDI CK:

Q "Il go ahead and read it into the
record. In the event any nenber of the Council
and their alternate are both unable to attend a
neeting of the Council, any alternate for any
ot her nenber representing the sane group as the
absent nmenber may serve in the place of the
absent nenber.

So in previous testinony it was
expl ained that this was sort of a provision for
an alternate of the alternate.

A That's what it sounds |ike.

Q And sonetimes in other marketing
orders we end up in a situation where there's
confusion of who -- which alternate can serve for

whi ch ot her alternate.
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So ny question for you is, it says
here that it has to be the sane group as the
absent nenber, but if you | ook at the structure
of the proposed Council, you have | arge and snal |
entities, large and smaller growers and | arge and
smal |l shellers, and then you have those divided
up by region. So is the -- in your opinion and
based on your recollection of the Board
di scussions, is it -- is the preference that the
size of the entity, is that the group
classification?

A You're trying to define group?

Q Right. I'mtrying to understand.
Like if you have a small grower that's m ssing
from Region 1, do you replace that person -- the
alternate with another grower from Region 1, or
wi th another small grower from Region 2?

A No, anot her grower from Region 1.

Q Gower fromRegion 1. So it's the
region you want to keep all together.

A Yes.

Q And then the grower interests from
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Region 1 and the sheller interests fromRegion 1

t oget her.
A Ri ght.
Q And it doesn't matter if you have a

smal|l grower alternate sitting in for a large
gr ower menber.

A That would -- we would try to have a
smal|l grower sitting in for a small grower.

Q You would try. But in the event that
you can't, and | appreciate that this maybe

sounds li ke, you know, splitting hairs, but --

A | suppose anything is possible. So,
yeah, | mean it could, but --

Q Okay. So the intent then of the
Board - -

A You're -- whether group neans region

or whether group neans size is what you're

aski ng.

Q Correct.

A | would say it nmeans both, but it's
not cl ear.

JUDGE GUTHRI DGE: What Ms. Schmaedi ck
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seens to be getting it is there would be --
there's only -- there's -- as | understand it,
there's a smaller grower nenber and a snall
grower alternate fromeach --

THE W TNESS: Regi on.

JUDGE GUTHRI DGE: -- region

THE W TNESS: Yes, sir.

JUDGE GUTHRIDGE: But if neither the
smal | grower nenber nor the snall grower
alternate froma region is available, then we get
to the alternate to the alternate situation. |In
that case there would not be another small grower
fromthat region, small grower alternate, but
there would be a large grower alternate. Wuld
that large grower alternate be able to sit in for
the smal|l grower nenber? |Is that --

M5. SCHMAEDI CK:  Thank you for that
clarification. Yes, that's ny question.

JUDGE GQUTHRI DGE: That's what you're
getting at.

THE WTNESS: | would think so.

JUDGE GUTHRI DGE: And that that would
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be --

THE W TNESS: Yes.

JUDGE GUTHRI DGE: -- nore inportant
than taking a small grower alternate from anot her
region and putting --

THE WTNESS: Region trunps size.

MS. SCHMAEDI CK:  Ckay.

JUDGE GUTHRI DGE:  Ckay.

M5. SCHMAEDI CK:  Thank you. That's --

THE W TNESS: You're wel cone.

M5. SCHMAEDI CK:  -- clear and hel pful.
No further questions.

JUDGE GQUTHRI DGE: Are there any nore
USDA questions on this section?

MS. SCHMAEDI CK:  Your Honor, do we
need to take a break?

JUDGE GUTHRI DGE:  Shoul d we take the
break now, or are you --

MR QU RS: Your Honor, | have just
a few nore questions --

THE WTNESS: Oh. That's fine.

MR QURS: -- in response to 40 --
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in response to this |last section before he gets
to his conclusions. Should we finish those now?
It'Il just be a mnute.

JUDGE GUTHRI DGE:  Yes.

THE WTNESS: That's fine.

MR QURS: Thank you, M. WIIson.

THE WTNESS: Unless it pronpts them
to ask nore questions.

(General |aughter.)

JUDGE GUTHRIDGE: O course it wll.

FURTHER REDI RECT EXAM NATI ON

BY MR QU R S

Q Let's stay on 986.47(c).
A Ch, back to --
Q Yeah, just take a quick | ook and

refresh yourself on that --
A Al'l right. Yes.
Q -- .47(c) which Ms. Schnaedi ck just

asked you about .

A Ri ght .
Q Take a nmonent to review that, please.
A Uh- huh. (Perusing docunent.)
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Q You read it?
A Yes, sSir
Q Thank you, M. WIllson. It has been

described as an alternate's alternate in the
past, the but process there is intended to be
fair, is it not?

A Yes.

Q And so the idea of having soneone from
anot her group was to do as best you could to
replicate the Council nenber's seat for which

they're sitting in.

A Yes.

Q s that correct?

A Yes.

Q Thank you. And there -- in this

| anguage, though it may seem confusing, it's also
intended to be flexible, is it not?

A Yes.

Q Dependi ng on who's there at the
neeting at the tine.

A Yes.

Q Right? |If there's a quorumissue and
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peopl e may be avail able, they may not be

avail able to do that.

A Yes.

Q Is that correct?

A Yes, yes.

Q Thank you. |In other organizations

that you're a nenber of, we're tal king now on the
guesti on of who chooses the alternate's
alternate, and under the organizations that

you' ve been a nenber of, is it your past
experience in those situations that the chairman
chooses who would sit in in those instances?

A Yes and no. The Shellers Association
sonetines is just sonebody fromthe southeast
that's there and if someone else is mssing, they
sit in, so.

Q Wth the gui dance here that any
alternate for any other nenber representing the
same group would -- oftentines that would --
sonebody' got to nmke that decision.

A Ri ght.

Q Wuld it likely be the chairmn that
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makes t hat deci sion?
A Yes.
Q Thank you. Let's turn to Section

986. 1, accunul ator, please.

A 986 poi nt what?

Q Yes, sir, the definition --

A Whi ch one?

Q -- of accunul at or.
JUDGE GUTHRI DGE: 986 point --
MR QURS: One.
JUDGE GUTHRI DGE: -- one.
MR DAVIS: |It's up there also.
THE WTNESS: COkay. Al right.
BY MR QUR S:

Q You nentioned that the -- you thought

that it would likely be a pure accunul at or that
woul d be chosen for the at |arge accunul at or
seat, did you not?

A | did.

Q But the definition gives the Council
appropriate flexibility, does it not?

A It does.
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Q Okay. Thank you. Now Il'd like you to

turn to section 986.65, the intended secti on.

Yes, 65, subsection (a). There was a question

t here about the estinmate about the grower-cleaned
production and the handl er-cl eaned producti on.
Take a nmonent to review that, please.

A Al'l right.

Q Vell, naybe let's set a basis for this
first. 1n 986.14, fiscal year is from Cctober to
Septenber, is that not true?

A Yes.

Q Thank you. So the -- before 986. 65,
the first sentence requires that this report be

made before the end of each fiscal year to the

Secretary. |Is that correct?

A Yes.

Q So that woul d nean before the end of
Septenber in a normal fiscal year calendar. |Is

that correct?
A Yes.
Q Thank you. And so in (a) where it's

tal ki ng about the estimate of the grower-cl eaned
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production and handl er-cl eaned production in the
area of production for the fiscal year, that

refers to the then current fiscal year.

A Yes.
Q | just wanted to make sure we were --
there is a -- we've tal ked about projections of

the next year, but this is information that we
need to get fromthe past fiscal year.

A From t he past year, yes.

Q So we will have approxi mately,
dependi ng on when that reports given between nine

and probably el even-and-a-half nonths of data to

get that --
A Yes.
Q -- information. |s that correct?
A Yes.
Q And that's al so why we established in

986. 61(h) and (1) those August 31 dates, so we
could get that information to include that. |Is

that correct?

Q Thank you very much.
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MR QURS: No further questions of
this witness at this tine on this section.

JUDGE GQUTHRI DGE: Are there any USDA
guestions?
No questions?

MR DAVIS: Right.

JUDGE GUTHRIDGE: Is that the end of
his testinony or --

MR QURS: No, sir, he -- 1 think he
wi shed to take a break before he gave his
concl usion, Your Honor. | think we'll only
have --

THE W TNESS: About 10 m nutes?

MR QURS: -- 10 mnutes or so,
dependi ng on questions after he cones back.

JUDGE GQUTHRIDGE: It's 10:03 right
now, let's cone back 10: 15.

THE WTNESS: Thank you, Your Honor.

(Whereupon, a short recess was taken.)

JUDGE GUTHRIDGE: All right. Back on
t he record.

M. Qirods, before you go on, could I

Neal R. Gross and Co., Inc.

124

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

ask a question of M. WIIson about this
alternate thing?

MR QURS: Oh, please, Your Honor.

JUDGE GUTHRIDGE: | could envision a
situation where the small/large differential is
nore inportant than the regional differential,
and were -- if neither a smaller grower nor the
alternate for a region is able to attend a
neeti ng, whether that del egate, or that nenber
m ght think that that viewoint would be better
reflected by a small grower alternate from
anot her region rather than a | arge grower
alternate fromtheir region, would there be
flexibility that would permt them-- permt the
menber and del egate to designate their alternate?

THE WTNESS: | think the way that
reads, it does allow for that flexibility, yes --
excuse me -- yes, Sir.

JUDGE GUTHRI DGE: Ckay. Thank you.

FURTHER REDI RECT EXAM NATI ON ( RESUMED)
BY MR QUR S:

Q M. WIIlson, have you had an
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opportunity to receive and read Exhibit 23 to
t hese hearings, which was an executive sunmary of
t he econom ¢ analysis of the inplenentation of a
Federal Marketing Order for pecans prepared by
Dr. Marco Pal ma?

A Yes.

Q Thank you. And | understand that you
have sone thoughts that you wanted to share as a
grower with the hearing.

A kay. As |'ve said, |'ve read, |
think I nostly understand and agree with Dr.
Pal ma' s econom ¢ concl usions that an FMO for
pecans shoul d i ncrease pecan prices. And | agree
with his analysis that the benefit should
out wei gh the cost of said program

He shows that when assum ng an

assessnent rate at the md-point of the range for
i mproved at two-and-a-half cents and native at
one-and-a-half cents, when conpared to prices
paid to the grower, results in -- it results in
an average cost of about 1-1/2 percent to the

gr oner .
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Usi ng generic pronotion denmand
i ncrease, which he does of 1-1/2 percent, yields
an average return of 6.3 percent to the inproved
grower and 3.6 percent to the native grower.
Qovi ously the benefits outweigh the cost of these
assunptions. And | think he's shown simlar
benefits that will accrue to the handl er, and
therefore | agree with his concl usions.

| further believe that the Council's
authority, through its product-handling authority
regarding quality, size, packaging of pecans w |l
i nprove prices. Further handling regul ation
after full Council review can only help to
i ncrease the attractiveness and desirability of
our product. Again, | feel the benefits gained
will nore than offset any added cost.

| feel that the authorities granted in
986. 68 and 69 are essential and beneficial to the
pecan i ndustry. One other benefit of the FMO s
col l ection of pecan product data for publication,
and the one other benefit is, the FMJ s

col l ection of pecan product data for publication
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and delivery to the USDA and the industry, for
too long, as |'ve stated earlier, this industry
has operated w thout accurate data in supply and
demand and pricing and inventory.

An inportant benefit of the proposed
FMO is data collection for the benefit of al

i ndustry participants, growers, handlers and

consuners.
Wuld you like for me to go on with ny
conments --
Q Yes, sSir
A -- and concl usi ons?
Q Yes, sir.
A Therefore, | amin favor of an FMO for

pecans. Sonme of ny reasons are we need a unified
voice for this entire industry. For too many
years di sparate factions of this industry have
gone on their own way doing their own thing.
Wiile certainly hel pful, these -- none has been
able to raise the kind of dollars that we think
an FMOw Il raise. Qur research has been |imted

and scattered.
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Secondly, we need to stinulate
donesti c demand and prices. Things are good
right now for the grower with China buying a high
percentage of the US crop, but what happens if
this suddenly is turned off? There is already
concern about this year's export to China with
the crack down on corruption in China we've al
been readi ng about recently.

On top of this, do the results of sone
of the Chinese increase in purchasing is in
response to higher prices. There have been tens
of thousands of acres planted across the pecan
belt in the |ast few years. Supply is increasing
and will continue to increase. W need to
stinmul ate demand here at hone, and we feel the
FMO woul d do that.

W' ve di scussed this three or four
times already, we need better neasurenents and
mar ket information. The order gives the
authority to the Council to do just this. 1've
been attendi ng Nati onal Pecan Sheller Association

neetings for about 20 years, and | can't think of
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a neeting where the issue of obtaining good data
was not nenti oned.

Several tinmes NASS has been there and
been on the program That's the Nati onal
Agricultural Statistical Service. Part of the
probl em as we have discussed earlier, is that
this industry is spread out over such a |arge
area, fromCalifornia to North Carolina, with
each state doing its own gathering and reporting
of data. Hopefully the FMOW Il help unify this
effort.

The authorities allowed the Council
under 986.67 through 69 should hel p i nprove pecan
products for all parties and hel p pecans conpete
nore effectively with other tree nuts.

Finally, as | have noted earlier, |
have been a nenber of nobst organizations rel ated
to pecans over the last 30-plus years, and have
seen sone really good research and pronotion cone
fromthese organi zations. This FMOis not
designed to conflict with other groups' efforts,

but to conpl enment them and cover other issues.
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Thank you.
JUDGE GUTHRI DGE: M. Quirg6s?
MR QURS: No further questions at
this tine.
JUDGE GUTHRI DGE: Does the USDA have
any nore questions? M. H nman?
MR. H NMAN:  Yeah, Don H nman, USDA.
FURTHER RECROSS- EXAM NATI ON
BY MR H NVAN:
Q M. WIIlson, thank you for your very
t hor ough testinony. Just one clarifying
guestion. In your reference to Dr. Palna's
study, you nentioned 6.3 and 3.6. | believe that
you spoke the words percent.
A "' msorry.
Q Did you nean six point -- | believe
you said 6.3 and 3.6 percent. Did you nean 6.3
and 3.6 cents?
A Cents. |'msorry. Yes.
Q Good. Thank you for that
clarification.

MR, HI NVMAN:  No further questions.
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guestions?

Q
Section 986.
handl e.

A

Q

A

Q

A

Q
| believe |

A

JUDGE GUTHRI DGE:  Any nore USDA

(No response.)

JUDGE GUTHRI DGE: M. Quirg6s?

M5. VARELA: | have sone. |'msorry.
JUDGE GUTHRIDGE: GCh, |I'msorry.

M5. VARELA: Sorry. Jen Varela, USDA.
JUDGE GUTHRI DGE: Got to be qui ck.
(General |aughter.)

M5. VARELA: All right.

BY MS. VARELA:

M. WIlson, could | have you | ook at

19, to handle, the definition of

986.19? To handl e.

Yes.

Yes, ma' am

To handl e.

Al'l right.

| believe in describing your business,
heard you use the phrase toasting.

Ckay.
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Q And | wanted to make sure that -- |
wanted you to take a |look at this definition,
whi ch i ncludes to receive, shell, crack,
accumul at e, war ehouse, roast, pack, sell,
consign, transport, export or ship, | mean you

can see it up there behind you.

A Yes.

Q | s toasting synonynmous with sonet hi ng
in this definition, |ike roasting?

A It is.

Q kay. That's fantastic. And if it

wasn't, in here we have kind of catch-al
| anguage that say, O otherwi se put into the
stream of commerce. Does this definition, as you
| ook at it, does it capture pretty all the
ways - -

A Yes.

Q -- the industry is putting pecans

into the market?

A It gets -- | would say so, yes.
Q It's pretty exhaustive.
A Yes.
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Q Ckay. And do you see any potential to
need to add to this, or are you satisfied that
going into the future this will still cover al
of the handling just going on the market?

A |"msatisfied at this point, yes.

Q kay. And | just had -- regarding
this definition, | just had one kind of question
within the question, and I think we actually have
a separate definition that's included here with
pack, which includes cleaning, grading or
ot herwi se preparing for market.

Can you give us sonme exanples of how
that termis used in the industry, where in that
process of getting things to market pack m ght
conme in. Like in your experience what's the
context for packing? 1Is it handling a raw
product still or is usually used in ternms with
handl i ng sonmething that's gone through sonme nore

processi ng?

A | think it can be either one.
Q | can be either. Ckay.
A At the grower level it would be in
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t he, you know, the supersack, at the shell I|eve
it mght be in a 30-pound box, or roaster, the

sanme thing, so, yes.

Q So it can definitely vary --
A Yes.
Q -- depending on where it's used in

the process. GCkay. Thank you. That hel ps clear
sone things up for ne.
JUDGE GQUTHRI DGE: Are there any nore
USDA questions?
M5. VARELA: | do. I'msorry, | do
have one nore.
THE W TNESS: (kay.
BY MS. VARELA:
Q It's just that | know you know a | ot
of things, M. WIIson.
A Don't be sorry.
(General |aughter.)
BY MS. VARELA:
Q | want to nove into the section we had
on procedures and just see if you can help tie

sone things up for me there. And |I'mgoing to
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try to get the section nunber for you.
(Pause.)
JUDGE GUTHRI DGE: Are you talking
about 557
MR QU R S: Procedures, 55.
BY MS. VARELA:

Q Fifty-five. Ckay.

A 986. 55, is that what you said?

Q Yes. And we have had sone testinony
on this so I"mnot going to ask you to describe
all of them But you did nmention the need for
the two-thirds vote in a couple of different
i nstances. And if you could |look at the kind of
paragraph 1 that outlines the actions of the
Council that do require that two-thirds vote.

Do you -- first of all, do you recal
sone of the conversations where the Board
di scussed what needed to fall under this section?

A Do | recall sone -- yes.

Q Yes. Could you just give nme your --
ki nd of your opinion on why these that are |isted

here in particular are inportant enough to
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require a two-thirds najority?

A You want nme to take them --

Q | should have said super nmgjority, |I'm
sorry.

A You want ne to take themone at a tine
or you just -- | mean | think what --

Q You can group themtogether if that's
easi er.

A Anything that's, you know, that's

i mportant enough to call for a nmjor change or
vote, we just felt like that the super majority
was called for such that one section of the
i ndustry mght not try to take advantage of the
ot her.

| think you' ve been with us |ong
enough that you understand the history of the
i ndustry, and we feel like we're at a critical
poi nt where we've gotten growers and shellers to
tal k together and work together, and we're
excited about that prospect. But, you know,
history is long. People renmenber things.

So we just felt like having a super
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majority on inportant issues was inportant. And
| don't need to go over these one at a tine, but
| think the Board felt -- the American Pecan
Board felt |ike these were the areas that woul d
require that, rather than just a sinple ngjority.

Q And beyond that, this section right
here al so indicates that that discussion would
have to take place at an in-person neeting. Can
you give ne a little nore background on why you
think in-person is so inportant?

A You coul d see what the other person's
| ooking like rather than just hearing him |
just think when --

Q Sure.

A -- when you' re naking i nmportant
deci sions, face-to-face is obviously better than
a conference call. You lose alot in a
conference call

Q And | see that you do have, further up
in this section, there is the option to have sone
neetings by a conference call.

A Ri ght.
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Q So was the intent there that there is
a certain anmount of flexibility the Council needs
to operate, but these particular pieces were just

too critical --

A Yes.
Q -- to not have sonme extra pounds on
A We're trying to give flexibility in

neeti ngs and conference calls just agai n because
of the nature of the production area. And | do
anticipate that this Council would try to neet
maybe in conjunction with others, because a | ot
of people do go to sonme of these national
neetings and state neetings, so. It doesn't have
to t hough.

Q kay. Okay. And | think I just
have --

A Yes.

Q -- one nore question for you. Could
you | ook at Section 986.49, called acceptance?

A Ckay.

Q Do you recall discussing this concept

when the proposed | anguage was bei ng put
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t oget her ?
A Not specifically, but let's --
Q And it's also up behind you. So in

practical terms, how woul d you describe that this
section is carried out? Wy is this |anguage
i ncl uded here, and how do you envision this
process happening in terns of a potential nenber
accepting their position?

A You nmean how are we going to go about
choosing the -- or -- this is just tal king about
t he acceptance, that they --

Q Right. The kind of --

A -- that they shouldn't be asked if
they're not willing to serve. Ri ght ?
Q Correct. And so is it your

understandi ng that that potential nenber wll

provi de sone information before everything is

signed off on, and that there will be kind of --
A | would think so, yes.
Q -- a couple of steps. GCkay. Thank

you very nuch

MS. VARELA: | think that's all |
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have.
MR HLL: Brian HII. "Il try and
be qui ck, Your Honor.
THE W TNESS: Yes.
BY MR HILL:
Q Coul d you just please --
JUDGE GUTHRI DGE: Take your tine,
what ever tine you need.
MR H LL: Ckay.
BY MR HILL:
Q Coul d you just please explain what you

feel the inportance of contributions could be?

A You mean outside of the assessnent?
Q Yes, 986. 63.
A Well, | nean contributions can be

i mportant just to show that other parts of
i ndustry or related industries believe in what
we're doing. | don't know about other FMOs,
whet her they get any -- | personally can't see us
getting a lot of that.

W certainly could solicit it from

you know, affiliated industries that nake a | ot
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of noney off pecan growers and shellers. And in
sone cases we -- | know in sone of the

organi zati ons we have had sonme voluntary
contributions made by sone of those nenbers. So
they could be a very inportant part. It could
add significant nunbers.

Q And if you do receive these
contributions, what do you think the inportance
of making sure that they are free of
encunber ances?

A Ch, we woul dn't accept anything if
sonebody signed sonething to it. So that's very
| mportant.

Q Wuld it be inportant to the

confidence of the stakeholders in your industry?

A Yes.
Q | just do want to | ook at one | ast
thing here, and I'Il let you go. |If you |ook at

986.61(h) or (1), if you'll goto (1), and if

you can read the last sentence. | can read it
for you.
A In terms of this paragraph?
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Q Right. Yes, the terns of this
par agr aph may be revised subject to the
recommendati on of the Council and approval of the
Secretary. |'mjust going to contrast that with
sonme ot her | anguage that we have in this order.
Let's go to say 986.45(c). And it says there
t hat Council nmay recomrend, once again subject to
t he approval of the Secretary, revisions to the
above requirenents for grower and sheller seats
to accommodat e changes within the industry.

Okay. So one last section, | prom se,
986. 32(b), which is regions. You see that?

A Yes, sir.

Q And there it says, Wth the approva
of the Secretary, the boundaries of any district
may be changed pursuant to Section 986. 58,
reapportionnment and redistricting. |f you
notice, in that last |anguage it nakes no nention
of the Council, whereas the other provisions did
make nention of the Council subject, once again,
to the approval of the Secretary, but it nakes

nmenti on of the Council.
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Do you expect those sections to work
t he sane, the approval sections? Are we
expecting -- or was it the Board's intent that
Section 986.32 wirk the sane as say Section
986.61(1) at the end, the | ast sentence?

A Yes.

Q kay. And if it's not clear, to the
extent that it's not clear, would you be fine
with a clarifying change if it's needed?

A | would think so, yes, sir.

Q Al'l right.

MR HLL: | have no further
guesti ons.

JUDGE GQUTHRI DGE: Are there any nore
USDA questions?

(No response.)

JUDGE GUTHRI DGE: No? M. Qiros?

MR QURS: No further questions of
this w tness, Your Honor.

JUDGE GUTHRI DGE: Does anyone in the
audi ence have any questions for M. WIIson?

(No response.)
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JUDGE GUTHRI DGE: No? So, M.
W1 1lson, you're excused.

THE WTNESS: Thank you, sir.

(Wher eupon, the w tness was excused.)

MR. DAVI'S: Your Honor, the Proponent
G oup recalls Randy Hudson

JUDGE GUTHRI DGE: All right.

(Pause.)

JUDGE GUTHRI DGE: Wel cone back, Dr.
Hudson.

THE WTNESS: | wish | could say it's
an honor to be back.

(General |aughter.)

JUDGE GUTHRIDGE: |'msure it is.
You're still under oath for this hearing, so |
don't need to adm nister the oath again.

THE W TNESS: Yes, sir.

(Wtness was previously sworn.)

JUDGE GUTHRI DGE: M. Davis?

MR. DAVI'S: Thank you, Your Honor.

DI RECT EXAM NATI ON

BY MR DAVI S:
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Q Let's kind of begin at the begi nning.
Pl ease state your nanme and spell it for the
record.

A Randy Hudson, RA-NDY HUD S ON.

Q And where do you reside?

Ccilla, OCI-L-L-
A, Ceorgia

Q Dr. Hudson, you testified at sone
| engt h about your background and experience in
t he pecan industry while you were in Las Cruces,
because it's possi bl e sonebody did not know you
in Las Cruces. So in CGeorgia | do not think we
need to go into all of your background, because
you are very well known in the industry here.

A Probably known too well.

(General |aughter.)
BY MR DAV S:

Q But why don't you for -- to lay a
foundation for your discussion of some of the
sections we're going to go into this norning,
tell the Court and the audi ence here your

background i n pecan organi zations in general and
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in the American Pecan Board in particul ar.

A Vell, I've been in the pecan business
all nmy life, | guess since birth. And one of the
t hi ngs, and one of the very early | essons that we
| earned was that, you know, we're pretty nmuch on
our own as a grower. You produced a crop and
then you tried your best to sell it, and
dependi ng upon the relationships that you' ve had
in the processing side of the industry for the
nost part, depending upon just how well you were
at marketing your crop.

And regrettably being a small grower
for a nunber of years, and not havi ng perhaps the
connectivity to the processing side of the
i ndustry, it was quite a chore. |In fact, |'ve
said this for a long tinme, | remenber as a young
guy in the pecan busi ness growi ng one of the best
Schl ey pecans, which is a paper shell pecan, and
then literally hauling it around all over the
state of Ceorgia in essence beggi ng sonebody to
buy it, and was eventually able to sell it for 16

cents a pound. So that was the state of our
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i ndustry. | guess that probably was about 45
years ago.
Now since that tinme, and getting
i nvol ved on a nuch | arger scale, | have served as
t he past president of the Georgia Pecan G owers,
| was on the Board prior to that. Four years ago
a discussion started in regards to trying to
organi ze our industry and the potential positive
i mpact that that m ght have.
At that time | presented a paper at

t he Sout heast Pecan Growers in regards to the
beneficial effect that organizing our industry
coul d have, particularly on the growers, but not
just for the growers but also for processers,
just how it mght help stabilize our industry,
i ncrease our prices and help us with demand. And
so since that point in tinme | have served in
wor ki ng toward devel opi ng this Federal Marketing
Order in conjunction with other pecan | eaders
fromaround the country.

Q Vell, and you were selected to go on

t he Board of the Anerican Pecan Board. I s that
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correct?
A That's true, yes.
Q As a part of your duties as a Board

menber, did you attend various industry neetings
and organi zations and talk with the nmenbers about
what a Federal Marketing Order mght | ook |ike
for pecans?

A Yes, we did. In fact, I'lIl be quite
honest with you, when we first started the
di scussions, and I'll never forget this, and |
may have nentioned this in Las Cruces, we had a
neeting in Biloxi of all places, but in Biloxi,
at a casino, by the way. And the discussion cane
about about a marketing order. And we were, for
the nost part, predomi nantly a group of growers
who were di scussing what our industry mght could
be.

And quite honestly, that was a very
contentious neeting in that we really didn't know
what we wanted to be, we just knew that our
history, if we continued to repeat it, we were

dooned to the sane future. So we knew we needed
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to do sonething, but we didn't really know what.
But there were enough guys from across
the country there at that neeting that day, from
New Mexi co, M ke Adans was there from Texas, guys
out of the m d-South were there, and then
representatives out of the southeast, nmany of who
are here today and who you will hear the next few
days. Finally decided that we were going to get
t oget her and we were going to do the best that we
possibly could to try to unify our industry. But
at that tinme we really didn't know what we want ed
to do. W just knew we wanted to do sonet hi ng.
And under the gui dance of sone

i ndi vidual s, we put together a | oosely-held
council and decided that the best place for us to
go deci de what we wanted to be was WAshi ngton
And one of our first trips was to Washington to
just explore the opportunities that existed in
regards to organi zing an industry |like ours.

Q Now, again, for the record, and
there's been sonme nention of it today, in the

early organi zi ng days what was this group
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referred to? This was the US Pecan --

A US Pecan Council .
Q Ckay.
A And it was nade up of an equal nunber

of growers and shell ers.
Q Ckay. And then, what, sone issue cane
up about sone confusion about that nane though,

and that was the group that --

A Ri ght.

Q -- just changed its nane to the
Anmerican Pecan Board. |s that correct?

A Right. |Its connotations in regards to

council and US as opposed to Anmerican and so we
wer e advi sed that perhaps to better indicate what
we were all about and what we were trying to do,
t hat Anerican Pecan Board was perhaps a better
term

Q And then again for this record, the
Anmerican Pecan Board is what is also referred in
t hese proceedi ngs as the Proponent G oup. |Is
t hat correct?

A Yes, we are the Proponent G oup.
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Q Okay. Let's go back just a little bit
to that neeting in Washington. As a result of
that nmeeting with officials at USDA, did your
group kind of reach a consensus on which
di rection you should go anbong the various options
that were being considered at that tine?

A | medi ately no, because at that tine
we all had opinions as to what we thought we
m ght want to be. And quite honestly we had sone
who wanted a check off, who really wanted it --
once the definition was outlined, wanted a
mar keting order. And then we had sone fol ks that
said they wanted a marketing order, who in turn
wanted a check off. And it was just really a
m sunder st andi ng of the different opportunities
that existed that could help our industry.

And so with the | eadership of USDA
and they did a wonderful job, we just really
coul d not have gotten where we are today w t hout
t he support of the USDA. Wth the support of the
USDA and with consi derabl e deli berations not only

anong the growers and shellers and support
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entities, but also with our |Iawers, who played a
very inmportant role, we felt like that a Federal
Mar keti ng Order was the best solution for what we
were trying to acconplish.

Q Okay. Well, once that kind of idea
began to form did the Board then start an
outreach program going around tal king to various
i ndustry groups and indivi dual s?

A Yes, we did. In fact, at | ast
count -- | don't know how many neetings |'ve been

to, but there's people in this roomthat's been

to alot nore than | have. | can tell you --
Q Just in round nunmber | nean
A In the 30s to 50 neetings from

regi onal neetings to individual grower neetings.
You know, here in the east we have the

Sout heastern Pecan Growers, we have a Georgia
Board, we have a Georgia Commodity Conmmi ssion
and then we have probably, | don't know, 30, 40
grower neetings a year, where the opportunity
existed to tal k about, you know, to tal k about

t he opportunities.
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| can tell you this too, and we all
shoul d be proud of the diligence at which growers
fromacross this country have contributed their
time, effort and considerabl e anmount of noney. |
know t hat on the American Pecan Board sone have
not received any conpensation at all.

And the in-kind contributions that
they have made to get this Board to where it is
t oday, has gone into thousands of dollars, nore
t han $30, 000, that they have contributed to get
this process to where it is today. So many hours
of contributed tine, |abor, expenses working to
try to devel op a proposal that we felt Iike would
be accepted by the industry as a whol e.

And that was a very inportant part of
this. W felt |like to have a successful order,
or a successful plan that would unify our
i ndustry, that it couldn't just be a bunch of
growers because of the inportance that the
processing industry plays in the overall business
nodel. By the sane token it couldn't just be

processers. And if we wanted our industry to be
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strong, you know, for our children and our
grandchi |l dren, then we had to unify the industry
as a whole, and that was our m ssion fromthe
very beginning, to try to do that.

Q And again, just for the record to nake
it clear, these neetings did they take place from
sea to shining sea? | nean did you cover the
production area in these neetings?

A Literally fromsea to shining sea.

M ke Adans, fromCalifornia to the Carolinas, |
mean to be honest with you, before this process
started | had never been to Las Cruces, New

Mexi co. And now |'ve averaged in the |ast three,
four years being in Texas and Las Cruces at | east
two if not three tinmes a year discussing this.

Q Okay. Do you anticipate -- and ny
next question, you personally attended neetings
in the western region, in the central region and
in the southeastern region.

A Yes. And not only did | go to these
neetings, but also as a token of how inportant

unanimty was as a country, | actually joined
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their associations, and they did |ikew se. And
think that was really unique too.

Regrettably, historically, you know,
we had these adversarial relationships between
growers and shellers, and we haven't tried to
hi de that from anyone. | nean this relationship
was contentious, nore so than the east and in the
west. But it was nore than just that. It was
al so growers. W didn't talk to each other. |
nmean really the growers in the east were
conpeting agai nst the growers in the west, and so
we didn't really want to share a whol e | ot
because quite honestly we were conpeting nost
years for price.

In the east we tried our best to |ock
up the gift pack business and the early |arge nut
busi ness, and the guys in the west very closely
hel d their relationships with the shelling
i ndustry. So -- and they did a really good job
of it. So these kind of issues not only divided
us as processers and growers, but also as growers

conpeti ng agai nst each ot her.

Neal R. Gross and Co., Inc.

156

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

157

Q Now during this phase of the process
were you |listening to the growers and the
handl ers -- and the shell ers, excuse ne, and
getting input fromthem for what they woul d want

in this proposed order if it went forward?

A Certainly, and that was pretty nuch --
we all understood -- and by we all | nean both
growers and processers -- understood that if we

were going to nmake this thing work, we had to be
willing to listen to each other. And we had to
be willing to accept naybe sonme very contentious
concepts that heretofore we probably woul d not
have accept ed.

And it was just -- and it was really
part of this mediated process of all trying to
get a point where quite honestly where we trusted
each other. And that was a real big issue of
trust. It was really interesting too when we
first set the first US Pecan Council with an
equal nunber of growers and shellers sitting
around a table trying to decide what the future

of this industry m ght |ook |ike.
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The first couple of neetings were

contentious at best. | mean quite honestly there
was this nature of -- we just -- where are we
going to go? | nean really how are we going to

get this nmuch of folks with such different
concepts about what this industry ought to be
t oget her.

And |'ve said this before, and | said
it in testinmony in Las Cruces, once we learned to
trust each other and once we gai ned confidence
that we were trying to do what was best for our
i ndustry, | do not know of a single vote that we
had as a Board on parts of this order where we
didn't -- when the final discussion was over and
we took a vote, where it was not unani nous. And
| think that speaks highly of how hard we worked
together to try to devel op a marketing order that
we felt like that we could get the industry to
accept .

Q Vell, now, sonewhere along this
continuumas you were listening to information,

you probably turned to the issue of actually
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trying to draft this proposed market order. Is
that a correct statenent?

A Yes, we did.

Q W have heard sonething about a rule
drafting neeting or sonething in Washi ngt on, DC.
Coul d you tell us approxinmately -- was there
such a neeting, when did it occur, did you
parti ci pate?

A Yes, | did, but the rules and the
drafting of these rules was sort of a continuum
process. | nean we sat down and obviously a
formal neeting where we voted and devel oped t he
process. But for the nost part it was a
continuumof trying to develop the rules, nodify
the rules to the point that it wasn't just
acceptable, that it was sonmething we can
understand. And even then it sonetines gets
rat her conpli cat ed.

Q As we've seen. In this process were
you trying to incorporate what you had heard in
this listening tour and the concerns that you had

heard fromthe growers, shellers, |large and
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smal | ?

A Yes. That was exactly the position we
were taking was that we wanted to make sure that
this docunent was diverse. W wanted to ensure a
| evel of diversity so that whether you were a
| arge grower, a small grower, or a large sheller,
a small sheller, that you were included as a part
of this process. And we wanted to guarantee
t hat .

Q Again, if you said it, |I mssedit,
but approximately when was this rule summt in
DC, if you renenber?

A |"msorry, all dates have kind of run
toget her the last --

Q Ki nd of run together.

A -- three or four years.

Q Al'l right.

A But you may want to refresh ny nenory
on that.

Q | think we've heard testinony, and the
record will speak for itself, but | believe it
was in January perhaps of this year. |'m not
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absol utely sure about that, but --

A Yeah, it was.
Q -- it was sonetines in and around
t hat --
A Ri ght.
-- time. Right?
| couldn't remenber if it was February
or March. It seens like for the last three or

four years tine has just sort of flown by.

Q So, and then after this process starts
did the Board publicize the drafts as they were
bei ng made and letting the nmenbers know ki nd of
what the -- as this thing was taking shape kind

of what it | ooked |ike?

A Yes. Yes, we did.

Q And how woul d you do that, how woul d
you --

A Vell, quite honestly there are no
secrets in the pecan industry, |I'mjust going to
tell you. |In particular there were really no

secrets in regards to devel oping the rules and

policies for this market order. So generally
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when we would -- as the Board woul d discuss a
matter and then get ready to take it back to the
rank and file to get their input, they already
knew. | nmean they generally already knew.

And here again it was a process of
give and take, and so that all parties, all
interested parties were given significant
opportunity to have input.

Q Well, let's tal k about those
opportunities. Again, you' ve described kind of a
tour of all the regions gathering input. Ws
there also a tour of the regions and different
sections --

A Yes.

Q -- to discuss what was being

formul ated --

A Yes.
Q -- at the FMO | evel ?
A Yes, there was. |In fact, we made it

a point, and | nade it a point at that tine. For
a period of time I was al so president of the

Georgi a Pecan G owers. And | wanted to nake
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sure that the CGeorgia Pecan G owers were involved
in this process fromthe very beginning to the
very end.

Many of the growers in this room here
| spoke with individually about certain
conponents of the order. Particularly those
parts which m ght be nbst contentious in regards
to what the assessnent m ght be, or
representation mght be and those things. So |
made sure that the Georgia Pecan G owers knew
first, because at that tine | was representing
Georgia Pecan Growers, as well as the growers in
t he sout heast, but particularly the growers here
in Georgia.

And | don't know how many tines the
mar ket order was brought up and di scussed as a
part of the Georgia neeting, both at the CGeorgia
Pecan Growers Associ ation neetings, but also with
t he Conmmodity Comm ssion and with our annual
Georgia Pecan Grower neeting. But it's fair to
say that at every neeting since we started this

process, there has been at |east sonme di scussion
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about this market order.

Q Did you al so take advant age of
technol ogy that m ght be available to use and
things, like websites and the |ike, to get out
i nformati on?

A Yes, we did, with -- nore with nedi a,
mass nedia and trying to make sure that perhaps
growers who weren't connected to the associations
in sonme way were nmade avail able -- or were
made -- or had know edge that this process was in
t he works and wel comi ng their input.

Q And then, again, | believe we've had
sone testinony about this. Did you take
advant age of the industry publications, such as

Pecan South --

A Yes.
Q -- or The Ceorgi a Pecan nmagazi nes?
A Ri ght. Pecan South out of Texas |

woul d say probably in every edition for the | ast
three year had sone article about the process,
where we were in the process. And | know t hat

The Georgia Pecan Growers Magazi ne, for just
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about every magazi ne edition we've had, | think
we do four a year, for the last three years has
had a section in regards to where we were and the
processes that we were going through in
devel opi ng this market order.

Q M . Hudson, do you believe that the
i ndustry was given a fair opportunity to have its
i nput into what this Federal Marketing Order
woul d | ook |ike?

A Certainly. | would say, yes, they
have, and | can assure you that at |east --
mean | can't say |'ve heard from everybody, but |
can tell you that at sone point in tine | had
sone calls, sonme quite contentious at tinmes about
certain provisions that were bei ng progressed.

So, yeah, we had plenty of input.

Q Do you feel that the proposed order,
or should | say the order as proposed reflects
the concerns and interests of the industry as you
heard it in these many neetings?

A Yes, it does. It really does. And

guite honestly, if you took our original
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docunents, as issues were being raised by
constituents, the docunent would reflect those
i nterests and those revisions, those subsequent
revi sions that occurred.

Q And as proposed do you believe that
there is wi despread support, both anobng the
growers in the various regions and the handl ers
in the various regions as you have talked to them
about this proposed order?

A Yes, I'mvery proud to be able to say
that where we are currently with the docunent
t hat we have, that we have what | feel like is
very strong consensus support.

Q Why don't we tal k about sone of those
revisions right now? How about that? W are --

A Well, | would wel cone that
opportunity.

Q W are trying to nove nunerically
through this order, and I'lIl say for the record
that we ended on provision 986.65 with M.
Wllson, and | was a little bit concerned that we

had ski pped 66, but, in fact, there is no 66, so
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we're going to nove right on into Section 67 if
you have that --

A Yes, | do.

Q -- in front of you. And it has a
headi ng of Recomendation for Regul ations. Wy
don't you just tell us in general ternms what was
the Board intending to do by having this Section
67.

A This section specifically authorizes
the Council to propose regulations to the
Secretary after submtted the marketing policy
requi red under Section 986.65 to in essence
effectuate the policy of the Act.

Q And what is your understanding is the
policy of the Act? What is --

A Vell, it in essence gives us, or gives
the Secretary authority to act.

Q And the Act, of course we're referring
to the 1937 Act, and it's main goal or purpose is
to add -- or lend stability to comodity --

A Yes.

Q -- prices. |s that correct?
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A To commodities, yes.

Q Now what is the role or purpose of the
marketing policy as it relates to reconmendi ng
regul ati ons?

A Vell, specifically it would allow us
to collect data and that nake regul ati ons and
i npl enent requl ations that are inportant to, in
our case, the pecan industry.

Q Now how woul d -- woul d regul ati ons of
this type be something that woul d be of high
interest and would | ead to a great deal of
del i beration with the Council ?

A Yes, certainly it would. If | mght
el aborate just one little bit here, in ny
opinion -- and | did this the other day and went
off on a tangent and | got pulled back, as you
m ght very well renenber.

But in regards to sone very
significant parts of this order, the ability to
mar ket, provide funds for research and education
and then collecting of data is really the neat of

this market order. And so | would say
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particularly this section, it relates -- allows
us to be able to do the things that we really
want to put this order in place for.

But now with that said, because of the
make-up of our Board and the inportance of the
i ssues that we would be deciding, it's very
i nportant that these decisions be discussed open,
in earnest, and that the Board would then vote on
t hese i ssues. And to ensure, to ensure that
we' re doing the best for the industry as a whol e,
the super majority provision then cones into
play. And that -- | think that is a very

i mportant part in regards to this authority.

Q And of course we've all --

A And that's -- right.

Q -- part of that's the 986.55 --
A (c)(1).

Q -- (©)(1) --

A Sections 8 through 10.

Q There we go.

MR. DAVIS: Your Honor, | believe

those are all the questions | have on Section 67.
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JUDGE GUTHRI DGE: Does the USDA have
any questions?
MS. SCHMAEDI CK: Melissa Schnaedi ck,
USDA.
CROSS- EXAM NATI ON
BY Ms. SCHMAEDI CK:

Q Thank you, Dr. Hudson, for your
testinmony. Wth regard to Section 986.67, | want
to start sinply with the title, Recommendati ons
for Regulations. And | want to -- you descri bed
in great detail the drafting process and the -- |
guess the understandi ng that you have devel oped
over time about marketing orders and how t hey
wor k. Can you speak to why this section is
cal | ed Recommendati ons for Regul ati ons?

A Vell, here again, ultimately the
authority would lie with the Secretary. And so
that a proposal that we m ght nmake, particularly
if it was a contentious proposal that nmay in sone
way adversely affect the industry, | would say
that in a position like that, the Secretary nay

very well have an opportunity to say, Now, | o0k,
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the regul ati ons as proposed m ght need sone
addi ti onal consideration. So | would say that
that would be ny interpretation, and | nay be off
base there.

Q No, thank you, that's very hel pful.
So, again, when you were | earning about marketing
orders and how t hey operate, did you ever hear
the terminformal rule making? Do you recal
that tern? And if you don't, that's fine. I'm
j ust curious.

A No.

Q No. Ckay. So let ne rephrase -- or
| et me devel op ny question then. So based on
your understanding, is the role of the Council to
have the ability to process and deli berate what
types of regulation m ght be best for the
i ndustry, and how the nost appropriate and
i ntended affect on the industry, and then the
role of that Council is to make that information
known to the Secretary, is that what is neant by
t he recommendati on process?

A Yes, | woul d suspect so.
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Q And then does the Secretary -- based
on your understandi ng, does the Secretary then
have the duty to make the recommendati on known,

t he recommendati on and | guess potenti al
regul ati on known to the public, and is there an
opportunity for the public to give feedback
bef ore that regulation conmes into effect?
A |"msure that that would be the

ci rcunst ance, yes.

Q Thank you. So in essence does 986. 67
establish --

A Si xty -- okay.

Q 986. 67.

A Ri ght.

Q Let me back up and rephrase this.

Wen we -- when you were in the process of
| earni ng about marketing orders, did you ever

hear the termtool box?

A Yes, | did.

Q And tools that were put into the tool
box?

A Yes.
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Q And in that context, based on your
recoll ection, do tools refer to authorities under
the Act -- or under the marketing order?

A It could, yes.

Q kay. So is this sinply an authority
that allows the Council to conmunicate its best
recommendations to the Secretary for

consideration and for public coment --

A Yes.

Q -- prior to inplenentation?

A Yes, that would be my interpretation.
Q Ckay. Thank you.

M5. SCHMVAEDI CK:  No further questions.

JUDGE GUTHRI DGE: Any nore questions
fromthe USDA?

(No response.)

JUDGE GUTHRI DGE:  Ckay.

MR. DAVI'S: Thank you, Your Honor.

JUDGE GUTHRI DGE: M. Davis.

REDI RECT EXAM NATI ON
BY MR DAVI S:

Q Let's nove on to 986.68, and that's on
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t he overhead here for you, authority for research
and pronotion activity. Take a second and

refresh yourself with that provision.

A (Perusing docunent.) Yes.
Q Ckay. And again, in general terns
without -- we'll dive into sonme of the specific

phrases here, but in general what was the Board's
intent in proposing this section?

A Vell, here again, | think this is
probably one of the nost -- well, is, in ny
opi nion, the nost inportant section, and really
is that part of the order which -- that | feel
nost dear about, and that is that it authorizes
the Council to engage in research and pronotion
which will aid all facets of the pecan industry,
from production and agriculture, grow ng pecans,
to distribution, marketing and packagi ng.

So, yeah, in ny opinion this is

per haps the nost inportant section in regards to
what we're trying to do here. And that is to
support the marketing of pecans and then

hopeful | y have sufficient funds to conduct
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research on pecans and education progranms to
effectuate that research. And we just have not
had that in many years.

Q Let's go through a few of the cl auses
there in the first sentence. You see that the
Council, with the approval of the Secretary, nay
establish or provide for the establishnment of,
the first is production research. Wat in your
mnd is production researching?

A Vell, quite honestly production
research to ne is what allows us to make noney.
In other words, how we can reduce our input cost
and produce a hi gher value, safer product. And
in the | ast several years, | would say really
since the md '80s, if you | ook at nonies that
were avail able for research on pecans, they have
just slowy dried up as result of continued
budget cuts, both at the federal and state |evel.

Q Vell, et me interrupt you there just
to say, currently where, to the extent that there
i s any production research going on, where is

t hat research taking place?
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A There are -- current research is being
conducted by two USDA facilities, one in College
Station, Texas, one in Byron, CGeorgia. And for
the nost part that is our USDA contribution to
pecan research. Now there's token projects here
and there, but for the nost part that is the nost
significant funding.

Now our land grant institutions and
our 1890 institutions nmay have a pecan project of
one nature or another. | know the University of
CGeorgi a has projects, they have themin Auburn,

t hey have them at Texas A&M There is sone
research going on in sonme 1890 col | eges.

But for the nost part, to be able to
have the | evel of research that we need to
continue to pronote and devel op our industry, our
i ndustry has suffered for a nunber of years, as
evi denced by the fact that our scientists just do
not have sufficient funds to carry on a
sust ai nabl e pecan project. So --

Q Well, now of course we don't have the

Council in place yet and we don't know who woul d
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be on it, but would you see production research
bei ng sponsored by the Anerican Pecan Council to
be in conjunction with these existing efforts, or

as a supplenent to them or kind of how woul d

t hey --
A Ri ght.
Q -- how woul d they fit together?
A Wll, it'd be a conplenent. And I'1]

gi ve you an exanple of this at two |levels, one at
a federal level and one at state level. A few
years ago, and | think Dr. Lenny Wells was a part
of this, I think Dr. Bill CGoff was a part of
this. The pecan industry submtted a national
proj ect proposal for pecans.

Q Submitted it to whon?

A The USDA for funding. And it was
rejected. And the reason it was rejected was on
the grounds that there wasn't sufficient industry
support. At that tine our industry was still for
the nost part localized in our states and there
wasn't a broad nmulti-state support for a national

research project.
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Through the Anerican Pecan Board and
the fact that we would truly represent the
i ndustry as a whol e nationwi de, it woul d open up
the opportunity to have true national efforts on
research projects for pecans. And it would all ow
us to take nonies, small anopunts of nonies, and
then | everage themat the federal |evel for
hi gher | evels of nobney, so we could | everage up.

But then too for exanple, in both
Texas and CGeorgi a where we have Commodity
Commi ssions, there currently are ongoing research
projects that are being funded at the state
|l evel. And they're very inportant. And they're,
for the nost part, state specific, and I'Il give
you a good exanple of that. |In Georgia we're
havi ng problens with scab, very high humdity, a
|l ot of rainfall, we're getting scab and it's
costing us a lot of noney trying to control
di sease resistant scab.

So the state of CGeorgia is putting a
t oken armount of noney toward trying to help us to

devel op ways to control scab here in Georgia. On
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the other hand, it's quite the opposite out in
West Texas and New Mexi co. They're having
problemwi th water. And what their growers out
there are doing are having research projects on
trying to maxim ze and use nore efficient use of
wat er .

So there's opportunities here to have
access to leverage up on a national |evel a
national kind of initiative, as well as on state
| evel have state targeted research projects that
could in sonme part be supported through the
nat i onal nmarketing order.

Q So again to summarize, you would
envi si on sone production issues being | ooked at
on a national |evel, perhaps by people retained
directly by the Council, but you al so see that
the Council could coll aborate and cooperate with
hel pi ng nore | ocalized research on | ocalized
probl ens.

A Yes.

Q And you think that you have the

flexibility to do that in this marketing order?
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A Yes, we woul d.
Q Okay. Good. Next, again, just going
cl ause-by-cl ause, it says --
JUDGE GUTHRI DGE: M. Davis, before
you go on, could |I ask a --

MR. DAVIS: Ch, please.

JUDGE GUTHRI DGE: -- questions of Dr.
Hudson?

| think you used the term 1890
col | ege.

THE W TNESS:  Yes.

JUDGE GUTHRI DGE: \What does that term
mean?

THE WTNESS: Those are mnority
col l eges and universities that are funded
separately under the Smth-Lever Act. |In Ceorgia
we have Fort Valley State, in Alabama it'll be --

JUDGE GQUTHRI DGE: Tuskegee probably?

THE W TNESS: Tuskegee.

MALE VO CE: Tuskegee, Al abanm, yes.

THE WTNESS: Tuskegee. So those are

predom nantly black institutions for historical
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pur poses, and do a lot of really good -- great
research goes on there.

JUDGE GUTHRI DGE: Thank you. | just
wasn't famliar with that term

THE W TNESS: Yes.

MR. DAVIS: Thank you. | thought it

was | and grant, so I'mglad you clarified that

t hough.

JUDGE GUTHRI DGE: He used | and grant
also --

MR. DAVI S: In the same sentence,
yeah.

JUDGE GUTHRIDGE: -- and so --

MR. DAVI'S: Thank you.

BY MR DAVI S:

Q Al right. W are noving on then

again to just the preface. The beginning is that
the Council, with the approval of the Secretary,
may establish or provide for the establishnment of
mar keti ng research that will go down -- and which
wi |l assist, approve or pronote the marketing,

di stribution and consunption or efficient
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production of pecans. Wat kind of marketing
research are you envi si oni ng?

A Vell, to give you an exanpl e of
mar keting research, and I'll use a precedent a
little piece of data that was coll ected a couple
of years ago here in Ceorgia. For nunbers of
years in Georgia, through the Georgia Conmodity
Commi ssion, we had hired a public relations group
to market pecans. And a goodly portion of their
mar keting activities was spent around the holiday
season, and for the nost part we were narketing
pecan pies and cakes.

Vell, we were doing this at a tine
when the nation was changing on us. And so the
foresight of our Commobdity Conmm ssion was let's
take a real good hard | ook and let's invest sone
noney just to see where we shoul d be spendi ng our
mar keti ng nonies. And so they did.

And what they found out was what nost
all of the yuppies around here, including ny son,
know, and that is that the eating habits of the

Ameri can peopl e are changi ng and they're going

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

away from eating pecan pies and eating snack
foods that are healthy and rich with products
that are high in antioxidants, |ike nuts.

And so at the sane tine we were trying
to sell pecan pies, we should have been selling
dry roasted, unsalted pecans in a small bag. And
so that kind of research, targeted research into
where we coul d spend our marketing noni es woul d
i n essence effectuate sone significant --
hopeful |y drive sone additional demand in
mar ket i ng pecans.

And | hate to use this, but to tel
you how smart | am 1'I|l never forget the night I
first saw Col bert at the Super Bowl ad where he
dressed up like a pistachio. And the first thing
that came to ny mnd was that is absolutely the
bi ggest waste of noney | have ever seen in ny
life.

But then within two weeks they were
sayi ng that pistachio sales had increased sone
astronom cal, like 15 percent. And it wasn't

that he was sitting there with an eagle dressed
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up li ke a pistachio, but it went public and went
viral on every social nedia and literally sold
mllions of pounds of pistachios by having

Col bert do sonething like that.

So I'mjust saying that, you know,
there are marketing opportunities out here that
our industry has never touched. But what | do
know is, that if we continue to try to sell pecan
pi es and cookies, that that is not going --
that's not the future of our industry.

Q Vel l, and that many of your commrents
| think would also apply then to the other clause
that's at the beginning of this, the nmarketing
pronmotion. How -- is that correct? | mean sone
of the things you've been --

A Ri ght. Yes.

Q -- tal king about is research to kind
of find out what --

A Ri ght.

Q -- Anmericans want, but then pronotion
woul d be trying to market to those consuner

desires, if that --
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A Exactly. Right. For pronotional
activities.

Q And we tal ked about production
research, sone of it being local, sone of it
bei ng national. The narketing is nore likely to
be a national project, is it not? It'll --

A Yes. Yes, it would be. | very
strongly suspect that our marketing activities
woul d be national in scope, and quite honestly it
woul d be in those areas of the United States
north of the Mason-Di xon Line that have not been
exposed to pecans. You know, after all of these
years you get north of Virginia and west up into
the northwestern states of the United States, and
you just do not see pecans in the marketpl ace.

Q W kind of skipped over, and | think,
to be candid, you and I may have struggled a
little bit with exactly what the clause,
devel opnment projects. WAs there any di scussion
of what woul d be devel opnent projects that the
Counci | may recomend?

A Yes, | can give you a good exanpl e of
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a potential devel opnment project. For exanpl e,
historically there are certain products of the
pecan i ndustry, and we tal ked about sone of these
in regards to very low quality pecans and what
m ght be done with those.

In recent nonths really, and within
the | ast year-and-a-half, there's been a
consi derabl e anmount of discussion in regards to
pecans, pecan flour, neal and oil, which can be
extracted fromreally the by-products. Pecan oi
can be made sonme of the nobst rancid pecans.

And there is a conpany in Fitzgerald,
Georgia that was interested in getting into the
pecan oil, meal and flour business. |In fact,
t hey' ve recently bought a flouring -- a very
expensi ve nachine to pul verize pecans to a flour
so it could be blended into a snoot hie as opposed
to being neal and gritty and -- but to put into
m |k, make a pecan ml K.

And what they found out was they did
t heir business nodel and they nodel ed the val ue

of the oil and the flour and found out that under
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current nmarket structure, that the neal, oil and
fl our was probably the nost profitable side of
t he business, including the very top hal ves or

pi eces.

So that what was in essence consi dered

to be alnbst a waste product a few years ago now
may be nore valuable than the very top quality
product as we've perceived it in the past. So
"' m sayi ng those kinds of research opens up

mar ket opportunities that we can't even imagi ne
t oday.

Q Okay. And for the benefit of --
perhaps if there's soneone that's not in the
pecan i ndustry here, rancid pecan does not
necessarily nean the sane |i ke as rancid neat,
does it? It's not spoiled necessarily, it's just
not top quality?

A |'ve never -- let nme put it this way,
rancidity is a product in pecans, it is a product
of noisture and breakdown of the nut. And a
rancid -- a good high quality pecan is the best

thing you' ve even eaten. A truly rancid pecan is
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absol utely the worse thing you' ve ever eaten.
But that product is, when the oil is exacted, is
a mar ket abl e product.

Q Still has sone value. R ght?

A Still has value. As opposed to rancid
nmeat. The only thing you can do with that neat
is make dog food out of it.

Q So those are some of the kind of --
when you devel opnent projects, you were -- you're
envi si oni ng devel opnment of new products, or
devel opnment of new uses for pecans that perhaps
we haven't thought of yet.

A Yes.

Q kay. And again, those woul d be

national in scope and would benefit the entire --

A The entire --

Q -- industry.

A -- industry, yes.

Q Okay. Could the Council use an

assessnent to fund specific research or pronotion
projects to deal with a particul ar problemthat

has ari sen?
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A Yes, they coul d.

Q So can you think of any exanpl es,
per haps health scares or anything like that we
may be able --

A Yeah. Yeah, and | did nention this in
earlier testinony. One of ny biggest fears quite
honestly in being in the pecan industry is that
we do not have a national critical response team
to sone sort of health issue. If we were to have
an E. coli or salnonella outbreak, we currently
do not have a national response teamin place.

To my knowl edge, | believe every other
i ndustry has a team | know we drafted a plan.
| think Dr. Lenny Wells mght could address this
in nmore detail a little later on. | think we have
nanes on a piece of paper. But in regards to
having identified significant parties to address
an outbreak of E. coli or salnonella, which could
devastate our industry, | mean it could bring our
i ndustry to its knees, we currently do not have
that in place.

And this -- one of the things we've
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t al ked about, and M ke and | have tal ked about
this, and -- with others, is that we need -- one
of the first things we're going to do is try to
put together a critical -- you know, national
response teamfor a situation that m ght devel op
i ke that.

Q Wuld this authority, or as | think
we've heard it referred to, a tool in the tool
box, benefit small producers and handlers in this
i ndustry as well as |large producers and growers?

A Certainly. You know, both, whether
it's research on new products, or whether it's
addressing a national instance with sonme sort of
contam nation, it would benefit all growers, and,
in fact, all growers and processers.

Q WAs this proposal, Section 68, what
t hey di scussed with producers in the industry
prior to this hearing?

A Yes, it was. Here again, there is
very little content that exists in this marketing
order that has not been thoroughly discussed.

Q And woul d you have an opi nion on what
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woul d be the inpact on the industry if this

authority were not inplenented?

A Yeah, | have a real good opinion of
that. | nean all you' ve got to do is |ook back
at the last 50 years. | nean we would go right

back to doi ng what we've al ways done, which woul d
be to grow pecans and hope that we could sell
t hem

And, you know, our biggest fear right
now is we've got a little glitch going on with
getting pecans into China, and in the absence of
China in the market, we're | ooking at, you know,
we're | ooking at 100 m | lion pound surplus of
nuts on the market. And if you could i magi ne
what that would do to price, it would be

devast ati ng.

MR, DAVIS. | believe those are all ny

guestions on Section 68, Your Honor.

JUDGE GUTHRI DGE: Are there any USDA
guestions?

MS. SCHMAEDI CK: Melissa Schnaedi ck,

USDA.
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RECROSS- EXAM NATI ON
BY Ms. SCHMAEDI CK:

Q Dr. Hudson, you just said sonething
that kind of nade ne recall the testinony of M.
Hel en Watts. | don't think you were present for
her testinony though. But she tal ked about the
price of pecans in the marketplace vis-a-vis
ot her nut products currently in the nmarketpl ace,
and | believe she said that the pecan prices are
hi gher vis-a-vis those other nuts. Does that
sound accurate to you? W're talking at the
consuner |evel.

A Vel |, yeah, | have had an opportunity
the | ast few weeks to | ook at that, and that --
it is quite remarkable that it is. |If you
| ook -- and what's confusing about that is that
prices at the grower level in many cases are
actually lower, but you get into the marketpl ace
and the price of pecans are higher. And I have
| deas about that too.

Q Okay. | would appreciate, if you're

confortable sharing those ideas, because it was
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confusing for nme --

A Ri ght.

Q -- and when you put that into the
context of the issue you just brought up of --

A Ri ght.

Q -- potentially having all this
product that should go into the export market,

but it m ght be here.

A Ri ght.

Q How -- | nean how are we --

A Vell --

Q -- what do you see happeni ng?

A Vell, and this is a very inportant
point, and this even substantiates why -- nore --

why we need a market order. And that is |ack of
insufficient data to be able to develop a
mar keting strategy that's conpatible with supply
and demand.

For exanple, and | can show you a
picture, | have it in ny phone because when | saw
it, it just irritated me beyond -- pecans --

there's pecans being sold in Ccilla, Georgia, a
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one- pound bag for $16 a pound. Nowin ny little
busi ness out there, we're 5- or $6 a pound
cheaper than that.

And you ask yourself, you know, why is
there that big a difference in the price at the
commercial level than at ny little business out
here where we're selling it. And it all goes
back to this, nore than |likely that supplier
underestimated the | evel of demand that was goi ng
to be necessary to fill his contracts with this
grocery store chain. So as a result of that, he
pur chased what he thought was sufficient supply
to cover that denmand.

Well, as the season went on, denand
i ncreased, supplies in his warehouse got snaller
and so he started raising his prices in response
to curb the anpbunt of demand -- or supply that
woul d be necessary to cover his custoner, but at
the sane tine have product on the shelf.

Anot her point too is that sonetines
certain nuts are used as market makers. And

regrettably, quite honestly, | think year pecans
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were used as the market maker because there were
opportunities for sone really -- to be able to
buy and to market at what sone fol ks woul d have
t hought was a val ue | ess than what shoul d have
been the fair nmarket val ue of pecans at that
time, and so the pecans were used as a narket
maker .

JUDGE GUTHRI DGE: Excuse ne. Dr.
Hudson, what do you nean by the term market
maker ?

THE WTNESS: Well, you' ve got
al nronds, wal nuts, pistachios and pecans all
sitting on a shelf. And let's say you're |long on
al nronds and so you --

JUDGE GUTHRI DGE: And by | ong on
al nronds you nean --

THE WTNESS: You've got a |ot of

al nonds.

JUDGE GQUTHRI DGE: -- you have a | ot of

t hem
THE WTNESS: You've got a |ot of

al nronds, you want to sell your alnonds. So what
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you want to do, if alnond prices are higher and
you' ve got a shelf full of alnonds there, and you
don't have a whole | ot of pecans, and you want to
push fol ks to al nronds, what you do is you put
pecans on the shelf at $16 a pound. And they're
going to | ook over there and say, My lord,

pecans, $16 a pound? Al nonds are only $10 a
pound. |'mgoing to buy al nonds.

So | think there's sone of all of
that. | think -- and | cannot grasp, and it's
real ly beyond ny education as a farner to
understand those | evels of marketing. But | can
tell you it goes on in the industry. And in the
absence of having clear data in regards to supply
and demand, we can't devel op a busi ness nodel .
How do you do that?

And that is the reason why for 50
years this industry has just wallowed in
medi ocrity, because you can't budget when you
don't have the nunbers to do so. And we just
haven't had the nunbers.

BY Ms. SCHVAEDI CK:
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Q Thank you. | appreciate your
response.

M5. SCHMVAEDI CK:  No further questions.

JUDGE GQUTHRI DGE: Are there any nore
USDA questions?

MS. VARELA: Jan Varel a, USDA

BY MS. VARELA:

Q | have a brief one for you, Dr.
Hudson, going back to the clause in there about
mar ket i ng research and devel opnment projects. And
i n your discussion of devel oping the new markets
for sonething |like pecan flour and those
alternative uses, could that section kind of
cover not necessarily devel opi ng the product
itself, but coming up with the types of projects

and research you mght need to figure out if

there is a market for that product after it's
been devel oped. |Is that the type of situation
you think could fall into that clause?
A Yes, it woul d.
Q And do you think it would inportant to
be able to fund that to fill the gap between
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devel opi ng a new product and putting noney behind
actual advertising for it?
A Yes, certainly so.
Q Thank you.
JUDGE GQUTHRI DGE: Are there any nore
USDA questions?

M5. VARELA: No further questions.

Thank you.
JUDGE GUTHRI DGE: M. Davis?
MR. DAVI S: Thank you, Your Honor.
FURTHER REDI RECT EXAM NATI ON
BY MR DAVI S:
Q No further questions on that section.

Let's nove on to 986.69, which | believe my be
the | ongest section we're going to talk with you
about. And we can't get it all up at one tine,

but we'll kind of try to walk through it, if we
can. But take a second and | ook at -- you have

Exhibit 1 in front of you, don't you?

A (Perusi ng docunent.)
Q Section (a), let's focus on Section
(a) for a second. It has four subparagraphs, and
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i f you could maybe perhaps just talk in general
what is this section addressing and why did you
include it?

A Where here again this section is
extrenely inportant in that in order to be able
to gain the confidence in the industry, that we
need a |l evel playing field in regards to not only
standardi zation in qualities or sizes of pecans,
but al so sonme standardi zed wei ghts and neasures
and manners in which the product may very wel |l
be -- mght very well be marketed into the
mar ket pl ace. So this section allows us to do
t hat .

Q Now, again, | don't think we need to
put it back up, but we started your discussion
wth Section 67, which was a recommendati on for
regul ati ons, and that seenmed to be a general
authority to allow the Council to propose
regul ations to the Secretary. This section kind
of reiterates that authority, does it not, but
just narrows the focus down to handling

regulations. |Is that --
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A Yes, it does.

Q -- correct? But once again, it is a
recommendati on to the Secretary on inplenenting
those regulations. |Is that correct?

A Yes. |In fact, what we wanted to do
was to nmake it very clear that although the
Council has wide authority to regulate, that we
regul ated or addressed those issues, which in
this case dealt with handling, packaging, sizing
of products.

Q And once again, would this be the type
of action by the Council that requires the super

majority, so --

A Yes, it woul d.
Q -- buy-in fromall sections?
A Yes, it would. Any tine there is a

deci sion that would require a change in the way
that we're grading or packaging, that the
i ndustry woul d have to support that with a super
majority.

Q Are there any -- currently are there

any industry standards on handli ng?
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A No, there are not. There are sone
general practices, comopn practices. But to just
gi ve you an exanple, sone conpanies will sel
shelled neats in a 28-pound box, boat box. Sone
conpanies will sell themin a 30-pound box.

Boxes in all different sizes and di mensions.
On a snaller scale | nean we sell a
12 -- | nmean a 16 ounce bag of pecans. Qhers
sell 12 ounces or Ssix ounces or two ounces, which
is fine, there's no issue there, but it does
beconme an issue at tines in regards to pallet
si ze, you know, nunber of cases per pallet,
nunber of boxes or cases of pecans that you coul d
get on a pallet, you know, whether it's 1200
pounds to a pallet or 1500 pounds to a pallet.
And so the opportunity, if the
i ndustry were to decide that sone type of uniform
specificity in regards to bul k boxes and the
nunber of pallets per -- or nunber of boxes per
pallet, and then resultingly the nunber of
pal l ets that you m ght could get onto a

contai ner, that would, at sonme point in tinme, if
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we went to sone sort of uniform standards, woul d
save nobney.

Because then if | were marketing
pecans or soneone el se was marketing pecans to a
custonmer and we talked in terns of a pallet or a
box, that the uniformty -- they would know
exactly what we were tal king about.

Now here again at times, and |'m not
saying that this happens often, but new customers
will cone into the business and they'll call and
say, Wiat will you sell nme a case of pecans for.
And if I"mpricing a 30-pound box and soneone
el se is pricing a 28-pound box, then, you know,
there's a possibility there's sone confusion
there. And I'mnot saying this is a big issue,
but here again it just really points to the kind
of problens the industry's had in the past, and
that is just non-uniformty when it comes even to
packagi ng and boxi ng.

Q Well, but | think we have heard from
sonme growers, |'mrenenbering sone testinony in

particular, that this lack of uniformty is

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

anot her exanple of lack of information at the
buyer and seller level. You know, we're not

al ways sure that they're tal ki ng appl es-to-

appl es, oranges-to-oranges. And you alluded to

t hat, sonebody says they want a container --

A Ri ght.

Q -- is that container 30 pounds or 28
pounds.

A Or 28 pounds. Right.

Q So do you believe that sonme uniformty

in this area would help the industry?

A Yes, certainly |I believe that it
woul d. It would at | east nake the dial ogue
easier in that when you started tal ki ng about
certain quantities of pecans for trade, that if
we had sone uniformty that everyone woul d
under stand where we're being at.

But one other point too, and this
woul d be -- address it on an international basis.
We're asked to, at tines, devel op packaging for
international sales. Well, it would be really

nice if the industry was, in fact, unified, that
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if | wanted to send a | oad of pecans to say

Ri yadh, Saudi Arabia and it needed to be in
Arabic, that naybe there would be a standard
tenpl ate that we could use for exporting to Saudi
Arabia, or if it needed to be in sone other

| anguage as opposed to having to go out and
devel op this independently, just over and over
agai n redevel opi ng the wheel just to do, you
know, what should be standard conmmerce.

Q Wul d that kind of help and regul ation
assist small shellers as --

A Vell, it would probably --

-- in particular?

A -- quite honestly it would probably
have greater benefit to the smaller operators by
havi ng access to sone of that information.

Q VWhat type of specific quality issues

do you anticipate may cause the need to

regulate -- for regulation in the future?
A Vell, that is a good question, because
we commonly deal with quality issues. In fact,

|"minvolved with an episode right now of a
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guality issue on an international |level. And we
currently don't have anybody to respond to that.
There is no court, or no real renedy other than
in court and that being a person going and trying
to get soneone to help decide an international
case on quality. O for that matter even a
donestic on quality.

And the reason for that is that the
standards that are currently being used here in
the United States with USDA, although we have
standards, it's such |loosely held standards it's
not nearly as applicable as it should be. In
fact, one of the first pieces of information that
we shoul d take up as a Board would be to try to
get nore reliable pertinent quality standards
into the industry.

Q And once again, do you think that that
will be a topic that will take a great deal of
di scussi on and col | aborati on anong the vari ous
el enments of the --

A Certainly, and like wi th container

size and these other issues we've been talking
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about, would require a |lot of discussion anong --
particularly anong the processers and it would
require a super nmpjority by the Board to be able
to inplenment those standards. But | think we're
all in favor of it, | really do. And | think
|"ve heard that fromthe processing industry that
we need, we need standards that woul d hel p

i ndustry.

Q Okay. And you've alluded to this,
kind of the health issue, but would the ability
to address quality issues provide authority for
the Council to perhaps act as a unifying voice in
the event that there were sone kind of health
scare involving the product?

A Yes, it would. It certainly would.
And it's sonething that's very necessary.

Q Does the proposed authority allow for
different regulations for different narket
destinations? |In particular | guess | was
| ooki ng at 69(a)(2).

A Yes, it does.

Q Do you think that that woul d be
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val uabl e?

A Yes, it is.

Q And | think you alluded to one exanple
in particular, is if you shipped sonething to
Saudi Arabia, it has to have Arabic --

A Ri ght.

Q -- printing onit. And perhaps we
coul d address that. M next question | guess
woul d be can you think of a quality problemthat
m ght be | ocalized, or perhaps from one producer,
but which nonethel ess would affect the entire
i ndustry and for which the industry needs a
uni fyi ng voi ce and standard?

A |"msorry, repeat that?

Q Do you -- can you think of any kind of
a situation where a quality problem nmay be either
| ocalized to a particular region, or to a
particul ar producer, but nonethel ess the results
of that quality problem m ght adversely affect
the entire industry, and therefore the entire
i ndustry needs a voice to speak on behal f of the

i ndustry?
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A Yeah. Yeah, certainly so. | nean as
| nmentioned earlier, all it would take is one E.
coli outbreak and then we woul d have -- here

again that woul d be disastrous for our pecan
i ndustry as a whol e.

Q And currently is there any
organi zation that would speak for the industry as
a whole if there was an outbreak?

A Currently there's not. W do not have
a unified voice.

Q Can you think of any current need for

i mproved packagi ng or containers?

A Yes. Yes, there are, and, you know,
| nmentioned that. | really do believe that sone,
you know, sone uniform packi ng standards -- you

know, USDA, nunber one, really does not nean
anything. No disrespect by the way. But that is
kind of a catch-all termthat's often used as a
mar ket i ng opportunity, but doesn't mean anything
in the pecan business. And so those kinds of
ternms, those kinds of term nol ogy needs to be

devel oped and then appropriately identified, and
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then used in the market -- used in the industry.

Q Do you believe that the authorities
that are provided for here in Section 69 would
i nprove the marketability of pecans, and if so,
how?

A Yes. Yes, they will. And the way
that they will is that it will give the American
and worl d consuner confidence in what they're
buying. And I'Il say this again, and no
di srespect to anybody, as |'ve said many tines,
with all due respect, | went over to Al bany,
Georgia here a while back, and sitting there in a
bin was the biggest pile of rancid pecans |'ve
ever seen. And | wanted to make sure they were
rancid, so | bought one of themjust to be sure.
And, yeah, they were rancid.

And the bad -- the sad thing about
that is, is | called the nanager and | said,
Look, hey, these things are rancid. And he said,
How do you know? | said, Well, | can | ook at
themand tell they're rancid. These things were

rotten. And he said, No, they're not, sir.
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And so | just let him-- but anyway,
the point is, that kind of product hurts us,
hurts our industry because a new -- a person
buyi ng t hose woul d take them hone, and if they've
never eaten pecans before, they' d open them up
and they mght eat them but they'd never eat
anot her one. And that is the kind of product --
it has value, but certainly it shouldn't be
sitting out being sold at a very discounted price
to the public as a high quality US nunber one
pecan. It just -- that kind of sale should never
occur .

Q And if |'ve heard your testinony here,
if the industry is hoping to break into new
markets, this quality, as you go into new
mar kets, is probably nore inportant than in our
exi sting markets. Wuld you agree with that?

A Right. | agree with that. And | can
certainly -- | certainly agree with that. You
know, it's one thing to sell sonebody sonething
that's of lesser quality, as long as they know

it. |If you tell soneone, Look, this nut is of

Neal R. Gross and Co., Inc.

210

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

| esser quality and that's the reason why you're
getting it cheaper.

But to sell soneone sonething that
it's not, and there's no | abeling specifications
on the bag stating that this product is anber or
sonething, then | think we're hurting the
i ndustry as a whole. So regulations and
standards woul d help us with that product -- with
t hat probl em

Q Vel l, now of course this section just
gives the authority to propose these regul ati ons,
but we don't actually --

A Ri ght.

Q -- have the regulations. But you
woul d agree in general there may well be sone

cost that would be incurred by the industry if

reasonabl e regul ations are put in place. Is that
correct?

A Yes, there woul d be sone cost.

Q But do you have any belief that -- how

t he benefits nay bal ance with those costs?

A Vel |, here again, you know, it would
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probably be a bigger expense on a snaller
producer, on a snaller manufacturer initially.
But long termit would offset that expense with
consuner confidence and a willingness to buy the
product. So | think probably as a nit it would
probably conme out over tinme as being pretty even

Q Now i f there were regul ations
i mpl enented, would there also be a need for
i nspection, a certification process to ensure
conpl i ance?

A Yes, there woul d be.

Q Does this proposed program have that

authority?

A Yes, it does.

Q In particular --

A Federal State |nspection.

Q And then is that also provided for in

986.54(g) and (h)? Do you have Exhibit 1 in
front of you there?

A Yes.

Q Does it have the authority to ensure

conpl i ance and do inspections?
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A Yes, they do.

Q If there's going to be this conpliance
and inspection program do you have any idea what
agency woul d carry out such?

A It was ny understanding it woul d be
Federal State Inspection.

Q There's obviously no industry
i nspection or conpliance team avail abl e today, is
t here?

A Yes, there is. | nean Federal State
| nspection is an agency that is currently in
exi st ence.

Q And you envision that these
regul ati ons woul d be provided to that agency and

then they could help or conduct the --

A Yes.

Q -- inspection and conpliance?
A Yes. |If given the authority.

Q Look at subsection (c).

A Catch me up. Now where are we?

Q Subsection (c) of Section 986.69, the

authority to regulate as put forward in the
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subsection shall not --

A Vell, wait --

Q And it's also --

A 986. 697

Q 69(c).

A (c). Yes, the authority to regul ate

is put forward in this subsection.
Q Just take a | ook at that, and what

exactly was the Board intending to address here?

A (Perusi ng docunent.)
Q And I'Il refer you to page 5 --
A Yes. Right. Wll, I can tell you

that in discussions that we had, that all of us
had, in going around the country, this issue was
probably the nost wi dely held negative in regards
to what we were trying to do.

And so what we wanted to do in regards
tothis is we wanted -- and the way we responded
to this and have responded to this, is that we
wanted to make it clear that the Council has w de
authority to regulate. It cannot and will not

regul ate production by setting limts or reserve

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

215

pool s or allotnents.
Now ot her industries have tried this.

There was a real conversation in neetings about
this, but the growers and shellers in this
country | can assure you are adanmantly opposed to
this concept. And so this statenent clearly
shows that we are not going to go in that
di rection.

Q And again, just to summarize, although
t he Board has got broad discretion in making
recommendat i ons on regul ati ons, handling and
per haps sone other areas, if there's any
guestion, it's going to be interpreted to nmean

that they are not trying to restrict production

in any way. |s that --
A Absol utely not.
Q -- fair to say?
A There will not be any vol une

regul ations as a part of this market order.
Q |s there strong consensus in the
i ndustry on that issue?

A Yes, there is. | would say that at
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all levels there's total unanimty on that point.

Q And for -- | guess this would apply to
all of Section 69, not just Section (c), but was
there -- were there other alternative considered
as to how to reach a bal ance between any
restrictions on production, no restrictions on
production, as to how that would relate to
handl i ng and how were those di scussi ons
conduct ed?

A Vell, they were pretty short-lived
di scussions quite honestly. And that is that
t here woul d be absol utely no production
limtations in this regard.

Q Okay. We've had sone discussion, |
bel i eve you were present for sone of them in our
earlier sessions, but just pull up if you would
Section 986.26, the definition of nerchantable
pecans. Take a second and famliarize yourself,
and (a) and (b) are really kind of mrrors of
each other, one deals with in-shell, so we can
| ook at that, but merchantable in-shell pecans

means all in-shell pecans neeting the m nimum
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grade regul ations that may be effective pursuant
to 986.69, the section we're tal king about. Is
t hat correct?

A Yes.

Q And then of course nerchantabl e pecans

is going to be one of the data points that the

Board is going to try -- or, excuse ne, the
Counci | - -

A Ri ght.

Q -- will try to gather. And agai n,

this is nmy question. Wre you present for this?
Coul d we address -- could we have an anendnent to
this that would clarify the situation of what
happens up and until such tinme as these

regul ations are put into place, could we cone up
with an alternative definition of nmerchantable
pecan?

A Yes, we could, and | would just say
that, you know, ny interpretation is that pecans
that nmeet the regulations as outlined in 986. 26,
you know, they nmust neet a certain quality

standard. And | guess to say that any additional
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t houghts on that woul d be defined at sone | ater
point. And here again it would take unani nous
consent -- not unani nbus, super nmajority.

Q But since this term nerchantable
pecans, is used in so many different places in
t hese regul ati ons, we probably do need to think
about the eventuality of what if we have not yet
devel oped those -- these regul ati ons under 69 or
it gets held up for sonme reason, and just cone
up -- address how we woul d define the term
mer chant abl e pecans, until such tinme as effective
regul ations are put in place. Correct?

A Yes.

Q | "' m not skipping around too nuch.
Let's go back to 69 for a second now, in
particul ar | ook at Section (b). W didn't touch
on that, subsection (b) and subparagraphs (1) and

(2). What was the intent of having this section?

A Al'l right. Catch ne up now. \here
are we?

Q Let's go back to --

A | hate goi ng back.
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Q | know. It's -- we're not nmoving in

the right direction here. Section 69(b),

subsections (1) and (2). If you can --
A (b).
Q -- point that out -- there we go.
A (Perusing docunment.) Ckay.
Q What were you -- what was the intent

of the Board here in providing this section?

A Vell, inny interpretation here, and
| know that's sone very shaky ground, but was to
give us at l|least the opportunity to nake changes
if at some point in tinme it becanme necessary.

Q | think we've | ooked at sone simlar
sections, and the word flexibility has been
bandi ed around. Wuld you agree that this would
give the Council flexibility in the event that
sonme problemcones up in a regulation that's been

proposed to the Secretary?

A Yes.
Q Okay. Thank you. And then finally on
this section, if you'll just take a quick | ook at

subsection (d).
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A Yes.

Q And again, is this kind of an enabling
section that authorizes the Council to nmake the
recommendati ons under this section?

A Yes, it does.

MR DAVIS: | have no further
guestions on this section, Your Honor.

JUDGE GUTHRI DGE: Does the USDA have
any questions?

MS. SCHMAEDI CK: Melissa Schnaedi ck,
USDA.

FURTHER RECROSS- EXAM NATI ON

BY Ms. SCHMAEDI CK:

Q Dr. Hudson, when you were talking
about under 986.69, authorities regulating
handling, it would -- under (b) -- oh, I"'msorry,
no, not under (b). Under -- never mnd, |'l]
just explain it.

You were tal king about potentially if
regul ati ons were devel oped and put in effect,
that there would be an inspection conmponent wth

t hat --
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A Yes.
Q -- to certify that the product is
neeting the requirenents. So my question -- |'m

just trying to connect the dots here between
various parts of the program so going back to
assessnents, the initial prem se of the
assessnent | anguage says that first handlers
woul d be assessed.

But if there were an inter-handler
transfer that noved pecans from one handler to
anot her, and the assessnent for that -- for those
pecans was transferred, is there also the
authority to transfer that inspection requirenent
to the receiving handl er?

MR DAVIS: Can we get up inter-
handl er transfer?

BY Ms. SCHMAEDI CK:

Q | just want to make sure, if you have
an inter-handler transfer, can that transfer
i ncl ude both the assessnent obligation and the
i nspection and certification requirenent? It may

not need to, but can it?
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A Yes, | nean it can. It can. Yes, it
can.

Q Okay. That's all | needed. Thank
you.

M5. SCHMVAEDI CK:  No further questions.

JUDGE GQUTHRI DGE: Are there any nore
USDA questions?

MS. VARELA: Jen Varel a, USDA.

BY MS. VARELA:

Q Just as a very quick followup to that
| ast question. | think we have a good anount of
evidence in that in speaking of how that inter-
handl i ng transfer woul d be docunent ed.

And just to make sure that we have a
good background when we're devel opi ng sone of the
further rules and fornms in doing that, do you
think it would be inportant that any types of
records there not only indicate who in that
transaction is responsible for the assessnent, or
is it also going to be inportant for conpliance
and for record keeping to note if any of those

ot her obligations have al so been passed al ong?
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Is that -- do you intend that that one set of
docunmentation will include all of those details?
O do you think it would inportant to?

A Here again, it could. But now you
need to understand this inter-handler transfer.
You have hundreds of grocery stores and hard -- |
mean hardware, who buy pecans in nedicine bags, a
pound. And then they just pour all of these into
a large bin. And they nmake a note of the pounds
t hey m ght have bought, they may or may not have
made a note of who them bought them from

There nmay or nay not be a variety or
grade nore tines than not associated with that.
But rather it would conme to the handler as just a
hodgepodge of everything that m ght have cone in
t hat week.

JUDGE GUTHRI DGE: By the handl er you
mean that initial grocery store handler, that
first handler in that context?

THE WTNESS: The internediary handl er
to the handler in this case. And that's what --

the question was in regards to intermediary
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handl er. Right?
BY MS. VARELA:
It could be --
Well, also at handler |evel two,
but --
Q It could be at the handler |evel or

t he accunul ator | evel ?

A O any level.
Q Any.
A So if there had to be, particularly at

the internediary handler, sonme type of paper
trail in regards to quality for every
transaction, | just don't see that as being
wor kable. It's not practical.

At the handler level on larger |ots,
yes. So | would just say that that would -- it
could be done if that becanme a necessary part of
the process. But | can tell you that it would be
a very burdensone piece of paperwork.

Q But if I'm understandi ng you
correctly, the ability to pass on sone of those

requirenents to the larger later handling entity
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would really relieve that small operator of what
could be a really large burden that m ght even be

difficult to conply wth.

A Yes.

Q Ckay.

A Yes. Absolutely.
Q Thank you.

MS. SCHMAEDI CK: Melissa Schnaedi ck,
USDA.
BY Ms. SCHMAEDI CK:

Q This may sound like a really silly
guestion, but you've used the term nedicine bag a
couple of times, and in nmy world medicine bag is
about two inches by two inches and you hang it
around your neck. So what kind of a nedicine bag
are you tal ki ng about?

A My nedicine bag mght be a little
bi gger than that.

(General |aughter.)
THE WTNESS: Maybe three inches by
about four inches. Literally less than a pound

of pecans.
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BY Ms. SCHVAEDI CK:

-- in that size bag.

Q And peopl e deliver --
A Sell --

Q -- pecans --

A Yeah.

Q

A

| don't know if you want this on the
record, but we actually have a | ady every day
will start on one side of town wal ki ng toward our
busi ness picking up pecans off the street and

si dewal ks, and every day cones and you can tel
when the nuts are falling because she may have a
bucketful, and then sonme day she nay have a

medi ci ne bagful. And we'll pay her --

JUDGE GUTHRI DGE:  Your nedicine bag or

her medi ci ne bag?
THE WTNESS: M nedi ci ne bag.
(General |aughter.)

THE WTNESS: M nedici ne bag. But

that's just the nature of the business. It's
very -- at sonme level it's a very snmall quantity
of trade.
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BY Ms. SCHMAEDI CK:

Q Thank you. So now |'m going to ask
what mght be a little bit of a challenging
guestion, but you've just described an individual
t hat picks up pecans fromthe ground, on the
street, and brings themto your place of
business. If there are quality regulations in
effect, is that going to inpact the value of the
pecans picked up off the street versus the val ue
of pecans grown and harvested in an orchard?

A No.

Q Why not ?

A Vel |, because if you' ve got quality --
| nmean she nmay very well be picking up sonme out
of nmy orchard as she's com ng across there.

(General |aughter.)

THE WTNESS: And they're very high
gual ity products. In which case |I'm probably
still not going to pay what they're worth, but
she' |l get a higher price than if she brings ne
sonme pecans over in | ate Decenber that are nol ded

and the quality is very poor.
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BY Ms. SCHVAEDI CK:

Q Ckay. Thank you.

M5. SCHMVAEDI CK:  No further questions.

JUDGE GUTHRIDGE: M. Hill?

MR H LL: Brian Hll.

BY MR HILL:
Q So, Dr. Hudson, can you please | ook at
(b)?
A 986 point --
Q Si X nine.
A -- 69(b).
Q Yes.
A Regul ati ons.
Q So the language is a little bit

unclear for nme so | just wanted to doubl e check
this. (b)(1), it says, well, (b), regulations

| ssued hereunder may be anmended, nodifi ed,
suspended, or term nated whenever it is

determ ned that, one, that such action is
war r ant ed upon recomendati on of the Council, or
ot her available information, or, two, that

regul ati ons i ssued hereunder no | onger tend to
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ef fectuate the declared policy of the Act.
I's it your understanding that the
Council can term nate -- anmend, nodify or suspend
or termnate w thout the approval of the
Secretary? O would this necessitate the
approval of the Secretary after the
recommendati on of the Council ?
A It's nmy understanding that the
Secretary woul d have be invol ved.
Q Thank you.
MR HLL: That's all | have.
JUDGE GQUTHRI DGE: Are there any nore

USDA questions?

MR HLL: Raght. | wll ask that.
BY MR HILL:
Q Wul d you be open to a clarifying

change if that's not clear?
A Yes, we woul d.
JUDGE GUTHRI DGE: Now are there any
nore USDA questions?
(No response.)

JUDGE GUTHRI DGE: M. Davis?
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MR. DAVIS: Your Honor, | note we're
about to nove into another section. This wtness
is only going to handle three nore sections, but
we are into the lunch hour. |If you would like a
break?

JUDGE GUTHRI DGE: | was noticing that
nyself, and | was going to ask you before you
start the next section how nuch | onger you -- how
|l ong do you think it will take to get through
t hese next three sections?

MR. DAVIS: Probably a half hour,
sonething like that.

JUDGE GUTHRIDGE: Well, | think we're
all too hungry for that. How are you?

(General |aughter.)

JUDGE GUTHRI DGE: Well, we'll recess.
It's right now 12: 17 on ny watch. 1:307?

MR DAVIS: 1:30 is --

MR HLL: Yes --

MR. DAVIS. -- excellent. Thank you.

JUDGE GUTHRI DGE: Recess till 1:30.

(Whereupon, a lunch recess was taken.)
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JUDGE GUTHRI DGE: M. Davis?

MR. DAVIS: Yes, Your Honor --

JUDGE GUTHRI DGE:  You were involved in
this one. Right?

MR, DAVIS: My it please the Court,
yes, sir, we will continue on with M. Hudson
and | direct his attention and the Court's
attention to 986. 70, which we've put on the
over head here, handling for special purposes.

FURTHER REDI RECT EXAM NATI ON

BY MR DAV S:

Q Take a second, M. Hudson, and
famliarize yourself with these sections.

A (Perusing docunent.) Al ready?

Q Yes, why don't you --

A Ckay.

Q -- tell us the background on this
section, please.

A kay. You know, based on ny
experience and experiences wth other industries
|'ve had, we felt that it would be beneficial for

the Council to have the flexibility to grant very
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limted exceptions fromthe regul ati ons provi ded
in Section 986.69. This section provides for
such exenptions and gifts, specific exanples,
such as situati ons where pecans are bei ng donated
to charity or for relief efforts or pecans are
bei ng handl ed for experinental purposes.

Q To your know edge has nenbers or
representatives of the industry donated pecans
under such circunstances in the past?

A Yes, we do fairly regularly.

Q What about that -- focus on that
experinental purposes. Wat mght you have in
m nd t here?

A Well, | nmean the npbst obvious woul d be
using nuts for determ ning health benefits,
conparative health relationships with other nuts,
you know, used as sanples to be given away to
prom nent groups, support groups, given away
maybe in trade shows to just give folks alittle
taste of what a pecan m ght --

Q Vell, we're focusing on --

A -- woul d be.
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Q -- experinmental purposes.
A Ri ght, for experinental purposes.
Q And then | think earlier you tal ked

about sone product --

A Ri ght.

Q -- devel opnent projects, things |like
t hat .

A Ri ght.

Q Is that kind of what we're doi ng?

A Ri ght.

Q Does this section allow products

exenpted for special purposes to go un-assessed?
A Yes, it does.
Q Vell, it doesn't specifically address
that, does it?
A No, it doesn't.
Q But you believe that it would probably

in practice be un-assessed nuts.

A It could be.

Q kay. Look at subsection (c) for a
second. It basically says you can have this
exenption --
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A Ri ght.
Q -- for other purposes which may be

reconmended.

A Ri ght.
Q Why have that section?
A You know, what it does, it gives the

Council flexibility that if there is sone
occasion that could arise that they could, in
fact, handl e pecans for that reason.

Q But it would have to be kind of in the
sanme general tenor as the specific exanples (a)

and (b), relief --

A Ri ght.

Q -- charity, experinmental purposes.
A Ri ght.

Q Did you find simlar provision in

ot her FM3s that you revi ewed?
A Yes, we did.
Q Ckay.
MR. DAVIS: Nothing further on this
section, Your Honor.

JUDGE GUTHRI DGE: Does t he USDA have
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any questions?
MS. VARELA: Jan Varel a, USDA.
FURTHER RECROSS- EXAM NATI ON
BY MS. VARELA:
Q | think this will just be a brief one.
Whul d you characterize at |least the two or three
exanpl es set out there as uses that don't have a
| ot of commercial inpact?
A Yes, they woul d be.
Q Thank you.

M5. VARELA: Any ot her questions for

THE WTNESS: Let ne expand on that
one mnute. It doesn't have a significant anount
of inpact in regards to the anount of product
bei ng gi ven away, but the opportunity to be --
for purposes to participate at a | evel where
there would be charity. There's a trenmendous
anount of benefit in that. |f you understand
what |' m saying.

BY MS. VARELA:

Q Let me see if | do. So it mght not
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be a |l arge volune, is that one aspect of that,
that it mght not be a |large vol ume com ng of f of
the market, but it could be very beneficial in

terms of perception of your industry --

A Yes.

Q -- to do that? |Is that part of --
A Yes.

Q -- what you were getting at?

A Yes.

Q Ckay. Thank you.

JUDGE GUTHRIDGE: | imagine it could
al so have a comercial inpact for the ones that
are used experinentally for a new -- sonething
new that's devel oped fromthat could have a
significant commercial inpact for the --

THE WTNESS: That's absolutely
correct, yes.

JUDGE GUTHRI DGE: But for the
particul ar product that's being transferred for
t hat purpose, it would have little comrerci al

I mpact .
THE W TNESS: R ght.
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M5. VARELA: Understood. Thank you
very much for the clarification.

JUDGE GQUTHRI DGE: Are there any nore
USDA questions?

M5. SCHMAEDI CK:  Not at this tine.

JUDGE GUTHRI DGE: Ckay. M. Davis?

FURTHER REDI RECT EXAM NATI ON

BY MR DAV S:

Q The next section, if M. Quirdés woul d

put up Section 986.71, it's related to 70, but
let's take a | ook at that. Heading, Safeguards.

Wiy don't you explain the intent of the

Counci | --
A Ckay.
Q -- or the Board | mean with --
A This sinmply will be a safeguard to

ensure that the provisions of Section 986.70 is
not abused. And the Council can set up a system
to check on the special handling exenptions to
ensure product was handl ed and used for the
approved purposes.

MR. DAVIS: W have no questions on
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t hat, Your Honor.

JUDGE GUTHRI DGE: Does the USDA have
any questions?

MS. SCHVAEDI CK: Not on that section
Your Honor.

JUDGE GUTHRI DGE: M. Davis?

BY MR DAVI S:

Q Okay. Let's nove on to Section
986. 72, notification of regulation.

A Ckay.

Q | think we -- you know, we've had
testinony that in ever occasion it is the
intention of the Council to recommend certain
things to the Secretary. Does this section kind
of close the loop, that the Secretary will then
notify the Council and the industry as to what
regul ati ons have been --

A Yes, it does.

Q -- adopted. Right? Do you think --
why is this notification process inportant?

A Vell, you know, it's inportant that

regul ati ons, anendnents and nodifications be
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pronptly distributed to the industry for their
knowl edge. And it's to keep the industry
i nf or med.

MR. DAVIS: W have nothing further on
t hat section, Your Honor.

JUDGE GUTHRI DGE: Does the USDA have
any questions?

M5. SCHMAEDI CK:  Mel i ssa Schmaedi ck.
Not on this question. Thank you.

JUDGE GUTHRI DGE: Not on this section?

M5. SCHMAEDI CK:  Not on that section

JUDGE GUTHRI DGE: Yeah. Al right.
M. Davis?

MR. DAVIS: Your Honor, | believe that
those are the sections that Dr. Hudson was goi ng
to address. If | could wap up in concl usion
those of us that were in Las Cruces got to hear
Dr. Hudson voice his enthusiasmfor this FMO in
per haps too colorful |anguage. So perhaps |
could ask Dr. Hudson if he could restrain hinself
somewhat in these proceeding --

(General |aughter.)
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MR DAVIS:. -- and tell first, do you
support the FMO and if so, express your
ent husi asm sonewhat .

JUDGE GUTHRI DCE: He was out of town
on that other --

MR. DAVIS: That's exactly --

(General |aughter.)

JUDGE GUTHRI DGE: He's cal mnow, he's
goi ng to behave.

THE WTNESS: Yeah, | apol ogize to the
Court for that, but, you know, after six hours of
testinmony, | don't knowif | was so greatly
ent hused about the market order or just being
ent hused about being finished.

(General |aughter.)

THE WTNESS: But, yes, | still share
that, and, you know, this marketing order wll
| ead our industry into the future. 1In the
absence of this marketing order, we are dooned to
relive the past, and that has been | ess than
pretty.

MR DAVIS: | have no further
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guestions, Your Honor.
JUDGE GUTHRI DGE: Does the USDA have
any nore questions?
MS. SCHMAEDI CK: Melissa Schnmaedi ck,
USDA.
FURTHER RECROSS- EXAM NATI ON
BY Ms. SCHMAEDI CK:

Q Dr. Hudson, thank you for your
testinmony, and |I'mwondering if | mght be able
to ask you a few questions to help clarify sone
sections that have al so been testified by --
testified to by others.

A Il will do ny best.

Q Okay. And again, ny purpose of these
guestions is to just help clarify the record.

A Yes.

Q So could you turn to Section 986. 46,
Council nom nations and voting. So what |I'd |ike
to do is just sort of recap ny understandi ng of
how this section has been described based on
ot her testinony, and then ask for your input on

sone key el enments.
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| understand that there are three
grower seats per region, and that seats one and
seat two of grower seats are for growers with
equal to or nore than 176 acres of pecans. But
under part 3, let's see, it would be (b)(3),
nom nati on procedure for grower seats, it
i ndi cates that seat one the votes would be
counted based on vol unme of production voted, and
for seat two the votes would be tallied based on
just the nunmber of votes cast.

Can you expl ain based on your
experience and invol venent in Anmerican Pecan
Board di scussi ons why one seat is voted by vol une
and one seat is voted by nunber?

A Yes, | can. Here again it goes back
to a diverse representative Board. And what we
wanted to ensure was that we had at |least a | arge
grower, a small grower, and then a grower el ected
by the greatest nunber of votes.

So by ensuring that we had one
wei ghted on volune it would ensure that a | arge

grower -- and we don't necessarily guarantee it,
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but it would -- there'd be a fairly high
probability that that person would be a | arge
grower with a |ot of acres, because a snall
nunber of growers with | arge acres woul d el ect
hi m based on volune of acres. On the other hand,
it does not necessarily nean that popul ar vote
woul d reflect a | arge grower being el ected.

| would -- if you ask nme how | see
this thing perhaps occurring, sonetinmes |arge
growers, you know, are not very popul ar because
by the nature of their size they're very
conpetitive. There's large growers out there --
| nmean small growers out there, nedium sized
growers that would be a lot larger if the large
grower hadn't bought up their farmor rented out
their |and.

So I'mjust saying we wanted to make
sure that the large grower -- and in this case
t he nmedi um si zed grower and the small grower were
represented. And we felt like this was the best
way for this to occur.

Q Thank you. Now if | could ask you to
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turn to 986.47, alternate nenber. Again, |'m
wondering if you can go back and recollect the
di scussions that were had with the Anmerican Pecan
Board. | want to focus on paragraph (b) of that
Section 47 where it tal ks about -- oh, |'msorry,
it's not 47. It's 50. M apol ogies, term of
of fice, 50.

MR QURS: Just one second, M.
Schmaedick, let me see if | can get it for the
wi tness. Do you have a subsection, M.
Schmaedi ck? Is it --

MS. SCHMVAEDI CK:  986. 50, paragraph

(b).

MR QURS: A portion of it's on the
screen, M. -- Dr. Hudson.

THE WTNESS: (Perusing docunent.)
Ckay.

BY Ms. SCHMAEDI CK:

Q kay. So the first sentence of that

paragraph (b), I'lIl read it for the record, says,

Counci | nenbers and alternates nay serve up to

two consecutive four-year terns of office. And
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then it goes on to say, In no event shall any
menber or alternate serve nore than eight
consecutive years on the Council as either a
menber or an alternate.

However, if selected, an alternate
havi ng served up to two consecutive ternms -- if
sel ected, an alternate having served up to two
consecutive terns may i mredi ately serve as a
menber for two consecutive ternms wthout any
interruption in service. The sanme is true for a
menber who having serving up to two consecutive
terms nay serve as an alternate if nom nated.

So it's the follow ng sentence that |
have a question about. A person having served
t he maxi mum nunber of terns as set forth above
may not serve again as a nmenber or an alternate
for at |east 12 consecutive nonths.

So ny question is, and it's based on
sonme confusion relating to different types of
testi nony we've heard. Does that statenent, A
person having served the maxi mum nunber of terns

as set forth above, does that nean a person has
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served as a nenber for eight years and then an
alternate for eight years, and at that point they
are required to take a 12-nonth break? O does
it -- | guess I'mjust going to stop there. |Is

t hat what that neans?

A My interpretation, which is probably
erroneous, in which case ny lawers will -- is
that you can serve two years -- two two-year

terns as either/or the other.

MR QU R S: Four-year terns.

THE W TNESS: Two four-year terns,
eight years. |I'msorry. Two four-year terns
either as a nenber or an alternate. |If either of
those periods is interrupted as one or the other,
then it allows you to serve a full term |If
you're eight years as an alternate and then
you're not selected as a nmenber, you cone off.

I f you're eight years as a menber and you're not
selected as an alternate, you cone off. |If
you're eight years as an alternate and then you
get elected as a nenber, then you have ei ght

years is ny interpretation. Nowif |I'mwong --
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BY Ms. SCHMAEDI CK:
kay. So then taking it --
But you -- it's not --

-- one step --

> O » QO

-- it's not one or the other. And if
you can understand this, is that the nenber, the
menber obviously is the one that is elected and
for the nost part has the authority and the
alternate would serve in his place in the event
t hat for whatever reason he could not serve. So
he's not endowed, or she's not endowed with the
full responsibility of the position.

So it would allow a person who is an
alternate to also be elected as a nmenber after
this person were to fulfill the term Now that
is nmy interpretation.

Q kay. So let nme take it one step
further. You have an alternate who serves eight

years, they're elected as a nenber, they serve

ei ght years.
A Ri ght.
Q Can they turn around and serve as an
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alternate again for eight years, or do they have
to take a break?
A You woul d have to take a break. |
don't knowif it's they would have to take a
break, or | need to take a break.
(General |aughter.)

THE WTNESS: But it's one or the

ot her .
BY Ms. SCHMAEDI CK:
Thank you. That --
A Do we need to parlay on this one or
is -- no, that would be a break --

Q Ckay. Thank you.

A -- is ny understandi ng.

Q Thank you. That's helpful. And then
| apol ogi ze for sort of ping-ponging back and
forth, but if we could go back to nom nati ons.

We don't necessarily need to read the specific

| anguage | don't think. But let ne just

par aphrase what | believe |I understand based on
the testinony, is that each tine there's a cycle

of nom nations --
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JUDGE GUTHRI DGE: Ckay. Which
particular -- is this part of .46 you're
tal king --

MS. SCHMAEDI CK:  Nom nations, this is
nom nati ons.

JUDGE GUTHRIDGE: Is it a particular
subsection of .46 or --

M5. SCHVAEDICK: It's relating to
986.46 and it would be under (b)(2), voting for
nomi nees.

JUDGE GUTHRIDGE: All right. Thank
you.

BY Ms. SCHMAEDI CK:

Q Okay. But just generally it's ny

understanding that in a nom nation voting process

a person elects to participate either as a grower

or as a sheller. 1|s that correct?
A Yes, that is correct.
Q kay. And that you're al so | ooking at

havi ng half of your Council roll over every two
years, it's what we at USDA commonly refer to as

staggered terns.
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A Yes.
Q So theoretically you could have votes
occurring in a region -- or nom nations occurring

in a region every tw years.

A Yes.

Q kay. So if you have a person who is
a grower/ handl er operation, and qualifies as a
grower under the grower definition and as a
shell er under the sheller definition, does that
person get to elect a different -- to they get to
self-identify differently every nom nation?
Coul d they be a grower one nom nation and the
next tinme around they're a sheller and then the
next they're a grower? O do they just say, I'm
a grower and then they're always going to be a
gr ower ?

A That is an excell ent question.

Q Thank you.

(General |aughter.)

BY Ms. SCHVAEDI CK:

Q And again, |I'mjust sort of posing the

guestion. |If you need to think about it and get
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back to us, but that's something that we'd |ike
to know.

MR QURS: Five addresses it.

MR DAVIS: Yes, it's under nunber
five.

THE WTNESS: | know there's a
desi gnati on, you have to designate. But | nean
are you al ways --

MR QU RS: Yeah, take a | ook at
five, | think it's salient definition.

(Pause.)

THE WTNESS: That is ny
under st andi ng, that you nust designate as either
a grower or a sheller.

BY Ms. SCHMAEDI CK:

Q Okay. So to restate my question, the
| anguage in five reads, If a person is both a
grower and a sheller of pecans, such person
must -- or may not participate in both the grower
and shell er nom nations. Such person nust el ect
to participate either as a grower or a sheller.

So is this -- if you have nom nations every two
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years, does the termin this subparagraph (5),
does nomi nations nmean all nom nations forever in
exi stence under the order, or does it mean every
cycl e you decl are?

JUDGE GUTHRIDGE: So if -- what you're
asking is if soneone -- if one of those persons
declares as a grower this year, two years |ater
are they still a grower and four years |ater
they're still a grower, or can they change to be
a sheller tw years |ater?

BY Ms. SCHMAEDI CK:

Q Can they change to be a sheller?

MR QURS: | think we're |ooking for
the policy on that.

MS. SCHMAEDI CK:  Ckay.

(Pause.)

THE WTNESS: | just wanted to check
At this point it's not clarified and that nmay
very well be something that we would need to
clarify in the future.

BY Ms. SCHMAEDI CK:

Q Thank you.
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JUDGE GUTHRIDGE: Is that a
clarification that would have to be nade by the
Aneri can Pecan Group --

M5. SCHMAEDI CK:  The Council ?

JUDGE GUTHRI DGE: The Council itself
or the -- what do they call it --

THE W TNESS: Anerican Pecan Board.

JUDGE GUTHRI DGE: Board, yeah, |I'm
sorry. American Pecan Board as part of the
devel opnment process of this regulation, or is
t hat sonmething the Council would address later |
guess is what --

MR QURS: There's a question about
by-1aws and regul ati ons and how they fit. That's
your question right now.

THE W TNESS: As we understand the
process, this Board could, in this process, make
a clarification, or perhaps they woul d decide
that that's sonething that they could handl e by
regulation | believe. It's not clear as witten.

BY Ms. SCHMAEDI CK:

Q Wuld it be correct to say that if a
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person were able to switch identities every two
years, that there m ght be sonme concern about --
especially if that entity had a | ot of vol une,
that that may inpact how a vote -- the outcone of
a vote. Wuld that be a potential concern?

A | don't think so. | don't think that
that woul d be an issue on that basis, to try to
mani pul ate the vote. | think it m ght becone an
i ssue if someone really had a burning desire to
be on the Board, and so they weren't elected as a
grower, and then because they wanted to be on the
Board they el ected to be voted on as a sheller.
| nmean | don't think that, and trying to
recollect, | don't think that there woul d ever be
a situation where that mght occur to mani pul ate
t he vote.

Q Okay. But to recapture your
confortable or confident in that the way the
proposed programis witten, there is flexibility
for the proposed counsel to create guidelines and
what we | oosely refer to as rules and regul ati ons

to ensure that this process is done in a fair and
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A Yes, for sure. And | do believe, and
just an opinion here, in the nature of our
business if you're a grower, you want to be so
identified as a grower. |If you're a sheller, you
want to be so identified as a sheller. |If you're
di norphic, then oftentinmes you have other issues
at hand.

(General |aughter.)

BY Ms. SCHMAEDI CK:

Q Ckay. Thank you.

M5. SCHMAEDI CK: | have no further
guestions. Thank you.

MR DAVIS. [|I'mnot going to ask to
define dinmorphic. W would like that anbiguity
to remain in the record if we could.

JUDGE GUTHRIDGE: | know, | think M.
W11l son wanted an expl anati on.

(General |aughter.)

MR. DAVIS: Do you have any questions,
Your Honor ?

JUDGE GUTHRIDGE: | do actually, two.
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One on the -- you tal ked about -- well, for the
two grower seat, one by vol une of production and
one by nunber of votes. And as you said, these
| arge growers are probably the nore conpetitive
guys so | can envision the seats where the nunber
one and the number two guy in a region are
conpeting for that production seat. |s there an
expl anation in here on how that vol une of
production vote is cal cul ated?

THE WTNESS: Yes, it is. It is
i dentified, yes.

MR DAVIS: | believe, Your Honor,
wi thin Exhibit 50, renenber one of the draft
ballots, they not only say they're -- that
they're voting as a grower, but they put their
volunme on that form So we would calculate it

using that ballot | believe.

JUDGE GUTHRI DGE: But still | mean |
don't -- I'mnot sure that explains how that
production -- howthe -- what's the word again --

t he vol unme of production votes is calculated. |

nmean that -- if they put on their formwhat their
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volune is each -- that each voter puts that on
t here?

MR DAVIS: Yes.

JUDGE GUTHRIDGE: So then is the
volune, the total volune fromall those forns
added up for candidate one, total volune for
candidate two, that's all added up, and then
whi chever one of those is higher is the w nner.
Is that the way it works?

MR DAVIS. |Is that what you see, Dr.
Hudson?

THE W TNESS:  Yes.

MR DAVIS: | think that's what their
envi si oni ng, yeah.

JUDGE GUTHRI DGE: Ckay. Then the
other thing is, and I don't know, nmaybe |'mthe
only one that keeps getting confused by this, but
it seens to me that nomnation is used in two
different contexts. One, there's nom nation, |
want to run to be on the Council. And then so ny
fellow growers, or | nomnate nyself with two

others | guess is howit works, and then there's
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the election to becone a nom nee.

THE W TNESS: Yes.

JUDGE GUTHRI DGE: So, okay. | just
wanted to make sure --

MR DAVIS: The words --

THE WTNESS: Right.

MR, DAVIS: -- are used in that way,
but --

THE WTNESS: Right.

JUDGE GUTHRIDGE: |Is that the way they
normally are in these marketing orders? Ckay.
So you folks won't have a problemw th that.

MR QURS: And, Your Honor, we did
suggest two changes to clarify that.

JUDGE GUTHRI DGE: You fol ks being the
Departnment of Agriculture persons.

(General |aughter.)

MR QURS: W would suggest two
changes to nmake that clear.

MR DAVIS: | think there will be sone
slight clarification on those issues al so.

JUDGE GUTHRI DGE: Wi ch i ssues?
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MR DAVIS: As a result of this
process there would be -- we're going to try to
make sure that those terns are distinguished as
they're used in that section.

Your Honor, any further questions?

JUDGE GUTHRI DGE:  No.

MR DAVIS: Ckay. | just wanted to
state for the record that on behalf of the
Proponent Group it has been our intention to put
on testinony concerni ng each and every paragraph
of Section 986, that would be from Section 1
t hrough Section 99.

Wth the conclusion of Dr. Hudson's
testi nony, we believe we have touched on each one
of those sections. And would like if anybody --
i f anyone in the audi ence or the USDA thinks we
have m ssed any of those, we would wel cone that
information. But we believe we have concl uded.

JUDCGE GUTHRIDGE: |'ve witten down
each section, but they're not in order, and |I'd
hate to have go back and go through them all

SO --
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MR DAVIS: Well --

JUDGE QUTHRIDGE: -- |'d ask you al
to figure that out.

MR DAVIS: -- the record will remain
open for another couple of days if anybody sees
any.

JUDGE GUTHRIDGE: It's open till |
think -- didn't we decide it had to open til
August 31 for all the comrents and everyt hi ng?
In the first day of the hearing, didn't we talk
about that.

MR HLL: | think we discussed on
that day the briefing schedul e.

JUDGE GUTHRI DGE: The briefing

schedul e.

MR. DAVIS: | believe that the
record -- unless there's a carry over till this
Thursday, it'll close on Wednesday, and that's --

by Wednesday we would like to know if we have
m ssed one of those paragraphs because we have
Wi t nesses available. | don't think we could

reopen the proceeding after that because we'd
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have to have notice and --

JUDGE GUTHRI DGE: Then | guess t hat
woul d be up to you folks to resolve that and see
if any --

MR. DAVIS: That's procedural

bel i eve, but --

JUDGE GUTHRIDGE: Yes. | would
think --

MR DAVIS. ~-- but if it's not, they
could say it on the record. It would not be ex

parte if we said it openly.

JUDGE GUTHRIDGE: Right. | think the
Proponent G oup and the USDA attorneys coul d get
t oget her and just go through the nunbers and see
if you hit every nunber. |Is that correct, M.
HIl, or --

MR HLL: I'mnot sure if | can
actually do that here, because | guess at that
point 1'd be alerting themto any deficiencies in
their case at that point. |'mnot sure --

JUDGE GUTHRI DGE:  Ckay.

MR HLL: --1'd be able to do so.
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JUDGE GUTHRI DGE: | guess you'll have
to -- M. WIllson -- M. Davis, you'll have to --

MR, DAVIS: Well, for our purposes we
bel i eve we have touched all those, and if we go
back through our notes and find sonething, we
will bring up another witness. But right now we
t hi nk we have concluded that. And with your
perm ssion, we'll let Dr. Hudson step down.

JUDGE GUTHRI DGE: Does the USDA have
any nore questions?

MS. VARELA: Yes, Jan Varela, USDA.

| need to be a little taller so you can see ne

down here.
BY MS. VARELA:
Q | just have a few quick holes |I'm
trying to fill in here while we still have you,

Dr. Hudson. |If you could |ook at Section 986.51
| abel ed vacancy, while we're still kind of

tal ki ng about how different particulars fit into
those terns of office, I'mjust curious thinking
back to the discussions of how the terns of

of fice m ght be cal culated and what the intent of
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t he Board was.

Is it your opinion that the intent was
that a portion of a termthat was filled as a
vacancy woul d not count towards the maxi numterns
of office?

(Pause.)

BY Ms. VARELA:

Q And if you don't recall that there was
a di scussion about that, that's fine too. |I'm
just trying to help fill some of those gaps.

A Hol d on just a second while | think

about this.

Q Sure. Well --
A kay? Just --
(Pause.)

THE W TNESS: No one may serve nore
t han ei ght years.
BY MS. VARELA:
Q Ckay. And then just one nore
hopeful | y qui ck question regardi ng kind of
eligibility and el ections and that whol e topic.

Do you recall that | had asked M. WII|son sone
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guestions earlier about how the Council m ght
deal with eligibility of accunul ators?
A Yes.
Q Is that type of flexible area
sonet hing that you think the Council m ght prefer
to deal with through their authorities to have
certain rules and regul ations |ater on, that that
m ght be something they can clarify and establish
as they need to?
A Yes.
Q Ckay. Thank you very nuch.
M5. VARELA: Those are all the
guestions from ne.
JUDGE GQUTHRI DGE: Are there any nore
USDA questions?
MS. SCHMAEDI CK: Melissa Schnaedi ck,
USDA. Just to clarify, we may have questions on
sections in the upcom ng days. So by answering
no further questions at this point does not
preclude us from asking questions |later on, |
woul d hope.

MR DAVIS: W agree with that. Yeah,
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sure.
M5. SCHMAEDI CK:  Ckay. Thank you.
No further questions.
JUDGE GUTHRI DGE: There seens to be no

obj ection fromthe Proponents on that, so fine.

BY MR HILL:
Q Dr. Hudson -- this is Brian H Il by
the way --
A Yes.
Q -- can you please | ook at 986. 32.

" mgoing to ask you the same question | asked
M. WIlson. And on that particul ar page of the
docunent there are several exanples, which is why
"' mchoosing this page. On 32(b) it says, Wth
t he approval of the Secretary -- this is
986.32(b) -- Wth the approval of the Secretary
t he boundaries of any district may be changed
pursuant to 986.58, reapportionnent and
redi stricting.

I f you | ook on that sanme page in
986.33, there's a slightly different

nonencl ature. And if you | ook at 986. 45(c)
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there's also slightly different nomencl ature.
"1l read (c) for you, The Council nay recomrend,
subject to the approval of the Secretary,
revisions to the above requirenments for grower
and sheller seats to accommbdate changes within

t he industry.

So ny question, it's the sanme question
| asked M. WIIlson, 986.32 and 986.45(c), do the
Board intend that the same -- that this would be
t he sane process in voting, in making changes?

A Yes, we did.

Q Okay. And to the extent that there's
any confusion, would you be open to clarifying
changes if there needed to be?

A Yes, we woul d.

Q Al'l right. Thank you.

MR DAVIS: Well, let me --

MR. H LL: One l|last question.

BY MR HILL:

Q And this does appear in several other
sections throughout the docunent. Wuld you be

open to naking the sanme clarifying changes
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t hroughout the docunent to nake sure that they're
all the sane or simlar and not that there's no
conf usi on?

A Yes, we woul d.

JUDGE GQUTHRI DGE: Are there any nore
USDA questions?

(No response.)

FURTHER REDI RECT EXAM NATI ON

BY MR DAV S:

Q But | guess to -- since the draft
person nmay be in the roomhere, in their defense,
on -- if you |look at Section 32, take a | ook at
Section 32(b), it expressly incorporates the
provi sions of Section 58. Correct?

A (No audi bl e response.)

Q Correct. And then if we -- for the

record, was that yes? Section 32 incorporates --

A Yes.

Q -- the provisions --

A Yes.

Q -- of 58. And then if we | ook at 58,

it starts off by saying that Council may
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Secretary,

A

Q
that's --
M. Davis?

USDA?

see a hand
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subject to the approval of the

so that recommendati on by the Counci l

is incorporated back into 32. Correct?

A That is correct.

Q But to M. Hill's point, it is always
your intent that the Council will recomend and
the Secretary will then take whatever action the

Secretary wants. Correct?

That is correct, yes.

kay. So, all right. | believe

JUDGE GUTHRI DGE: Any nore questions,

MR. DAVIS: No further questions.

JUDGE GUTHRI DGE: Any nore questions,

(No response.)

JUDGE GUTHRI DGE: Does anyone in the

audi ence have any questions for Dr. Hudson?

up.

Coul d you stand up to the m crophone

and identify yourself and your -- let ne see,
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what other -- | think |I'm supposed to ask your

occupati on.

MR COBB: Gkay. M nanme's Bill Cobb,
I"ma farmer.

MR DAVIS. [|I'msorry, Bill?

MR. COBB: Cobb, C O B-B.

MR. DAVIS: Thank you, M. Cobb.

MR COBB: And | farm 300 acres of
pecans up in Terrell County and Randol ph County.

JUDGE GUTHRIDGE: And that's in
Geor gi a?

MR COBB: Yeah.

JUDGE GUTHRI DGE: \What's the nanme of
t he farn®

MR COBB: Bill Cobb Pecans.

JUDGE GUTHRI DGE:  Ckay.

MR COBB: kay. M question is there
are a lot nore growers than there are shellers,
and you got to the point that, you know, growers
are always trying to sell them and get as nmuch as
t hey can, and shellers always try to buy as | ow

as they can, but both of them rmake noney.
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And, but you've got growers and
shel l ers, and you may have a sheller that calls
hi nsel f a grower, but he's still got the interest
of a sheller in mnd on that commttee. And you
coul d have, you know, three so-called growers and
then you may have three shellers, you may have
two people -- four people who call thensel ves
shel lers, but two people may call thenselves a
grower when they asked for naybe a sheller or two
nore shel l ers.

And the growers may be out nunbered by
the shell ers because sonebody nay call thensel ves
a grower when they're sheller. You understand
what |'mtal ki ng about ?

JUDGE GUTHRI DGE: M. Cobb, do you
have a question for Dr. Hudson?

MR COBB: Yes. It seened |like to ne,
you know, a grower needs to be sonebody that, you
know, is a grower, and, you know, a sheller needs
to be sonebody that's a sheller. | know you have
growers that are shellers. A lot of tines grower

and sheller has the interest of a sheller and
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he's al so got the interest of a grower.

But if he's a grower, a small grower

but a |large sheller, he can still go in as a
grower. And, but he could have -- even though it
costs -- he could have the interest of a sheller.

JUDGE GUTHRI DGE: Yeah, but this seens
to be nore |i ke maybe sone testinony that you
woul d like to give rather than a question for M.
Hudson. Is that -- that seens to be what you
want to do is get some evidence in the record.

MR COBB: | just want to nake sure
that you got a plan where the balance is going to
represent growers.

JUDGE GQUTHRIDGE: And | think that's
nore in terns of evidence that you would want to
present it sounds |like, than testinony of
anything you're trying to get fromDr. Hudson in
the formof a question. That's -- |'mthinking
about the procedure that's --

MR, COBB: Yeah, you know, |'mjust
wonderi ng how many pounds you've got to produce

to be considered a grower versus -- | know a
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sheller we're tal king about you've got to shel
over a mllion pounds a year | think. But | mean
a sheller could have just a snall anount of
pecans and a |l ot of, you know, a |ot of nuts he
shells, and yet mght want to call hinself a
grower .

JUDGE GUTHRI DGE: Ckay. That's again

sounding nore like testinmony. Wat | would |ike

to do --

MR DAVIS: W can help -- | think |
can help. | can pose sonme questions --

JUDGE GUTHRI DGE: Ri ght.

MR DAVIS: -- | think would address
his --

JUDGE GUTHRI DGE: Wl --

THE WTNESS: And | would like to
address his concern.

JUDGE GUTHRI DGE: Wl |, you detect a
guesti on.

MR QU R S: Your Honor --

THE W TNESS: Yeah, | heard a

guesti on.
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MR HLL: | think he did ask how many
pounds - -

JUDGE GUTHRI DGE: That's true.

JUDGE GUTHRI DGE: -- qualified you as
a grower. And naybe this w tness can answer
t hat .

THE WTNESS: M. Cobb, | appreciate
you being here to begin with. And if we hadn't
tal ked, we should have. And if we haven't, |
apol ogi ze. You're one of the few that |I m ght
have m ssed.

But | can prom se you, as a pecan
grower who by the way al so owns a shelling
conpany, and we shell for our gift pack business
and that's the only reason we do it, is for our
gi ft pack business. | understand your
sentinments, and | can prom se you that this Board
did absolutely everything it possibly could to be
able to bring forward a proposal that nmanaged, or
had your interest at heart.

Because quite honestly, the success of

this program and we've got five years to get it
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right, is going to depend upon our ability to
convince rank and file like yourself that this is
sonething that's not just good for the big
growers or the big shellers, but it's good for
rank and file.

Because you guys are going to be the
ones that vote it out, you know. If it's voted
out in five years, it's going -- we're going to
have to prove to you that it's been a benefit to
you. So | can prom se you your concerns were
voi ced, they were taken into consideration,
because at one tine | had 20 acres of pecans.
That's all | had. And ny daddy had 20 acres, ny
granddaddy had 15 acres, ny great-granddaddy had
five. And I'mnot going to be a party to
anyt hing that doesn't take care of the base, take
care of rank and file.

MR. COBB: And you testified, you
know, getting in it, you know, nmaking sure there
is no bias in there when it gets over-staffed
with sheller/growers and the growers just don't

seemto have a representative in there.
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THE WTNESS: No, sir, we're not going
to allow that to happen.

MR COBB: kay.

BY MR DAVI S:

Q "1l follow up with just a couple of
guestions. But to address first off M. Cobb's
very basic question, in order to vote as a grower
you have to certify that you have at |east 30

acres, or you have produced 50,000 pounds

during -- on average during the previous four
fiscal years. 1Is that correct?

A That is correct, yes.

Q And then also to give M. Cobb and

ot her that may have this question sonme confort,
if a person has elected -- say it's this m xed

grower/sheller, but elects to run as a grower, is

it not true that the growers will be only growers
wll vote.

A WIIl be voting for, yeah. Right.

Q So if soneone |ike M. Cobb were

suspi ci ous that sonebody may really have nore

interest as a sheller than as a grower, he could
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sinply vote against them |Is that what he woul d
do?

A He's not going to get el ected.

Q Yeah. (kay.

MR HILL: | just want to say thank
you, M. Cobb, for your question, your
parti ci pation.

MR DAVIS: | think there was another
guesti on.

JUDGE GUTHRI DGE: Does the USDA have
any foll owup questions of Dr. Hudson?

M5. SCHMAEDI CK:  No, ny question was
asked by counsel .

JUDGE GUTHRI DGE: Ckay.

MR DAVIS: There was one other --

JUDGE GUTHRI DGE: Was there anot her
guestion -- yes, sir. Could you conme up and
i dentify yoursel f?

MR, FULLER My nane's Barry Fuller.

JUDGE GUTHRIDGE: |'msorry, could you
spell that, please?

MR FULLER F-UL-L-E-R
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JUDGE GUTHRI DGE: What's your first
nane again? Spell that.

MR, FULLER Barry, B-A-RRY. |
classify nyself as a small grower in Cook County,
Georgia. Now let nme make sure that we're only
interested in questions, we're not concerned
about public conment here. |s that what you're
trying to tell us?

JUDGE GUTHRI DGE: What |'msaying is
that while Dr. Hudson is on the stand, then if
you have a question for him you should ask it
now. But |'ve also -- as | also said earlier, if
you would like to testify yourself under oath,
you are free to do that. And we will make room
for you. |I'mnot sure --

MR DAVIS: W have tine this
af t er noon.

JUDGE GUTHRI DGE: Could we do him
bef ore you -- both these gentl enen before your
next wtness?

MR DAVIS: | believe we have tine,

Your Honor, this afternoon.
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JUDGE GUTHRIDGE: All right. Any
obj ection from USDA on that?

MR. HI LL: No objections, Your Honor.

JUDGE GUTHRI DGE: So - -

MR, FULLER 1'Ill try to work on a
question as soon as | can.

JUDGE GUTHRI DGE: Well, no, what |'m
saying is, as soon as Dr. Hudson gets off the
stand, we could put both M. Cobb first, since he
stood up first, and then you on the stand, put
you under oath and you could testify right at
this time. |s that what you would like to do?

MR, FULLER: Well, 1'd like to ask a
coupl e of questions --

JUDGE GUTHRI DGE: Ckay. And if you
have questions for Dr. Hudson, then go ahead and
ask them

MR. FULLER Al right. Doctor, who
sent this out to us, this package?

JUDGE GUTHRI DGE: And what do you nean
by this? Sonebody who's reading this

transcript --
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MR, FULLER It's from --

MR DAVIS: It's Exhibit 1 1 believe,
it's the proposed --

MR FULLER -- the United States
Departnment of Agriculture.

JUDGE GQUTHRIDGE: Is it -- could you
read the caption on the other docunent?

MR FULLER  The ot her docunent is
their -- it's Federal Register.

MR, H LL: Exhibit 1 he's talKking
about .

JUDGE GUTHRIDGE: So that -- we'll
refer to that for the record as Exhibit 1. And
the reason | need to do that is because if
sonebody is reading this, when you say, This
docunent, they're not going to know what you
mean. But now they know it's Exhibit 1, the
proposal .

MR, FULLER Al right. So the
guestion is, who sent this? Does anybody know?

THE WTNESS: M. Fuller, it's ny

under standi ng that that was sent out by USDA
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MR, FULLER Al right.

THE WTNESS: Apparently your probably
on record as being a pecan producer | guess at
FSA in Cook County?

MR. FULLER  Yeah.

THE WTNESS: | woul d suspect that
that's probably how they got your mailing
addr ess.

MR. FULLER (Okay. And the only
reason |' masking, | guess justifying ny
guestion, is I'mreally surprised sonething cane
froma federal agency. There's no cover sheet,
no cover letter, explanation or anything. So |
guar ant ee you nost of the pecan growers in Cook
County don't have master degrees or |egal
backgrounds, and it's -- I'msure this is in
t heir garbage can. Sonmewhere in the m ddle of
this page on this exhibit that you're discussing
here, it starts in the mddle right down here.
This over here has got sonething to do with
sonmething -- | don't know what it is.

THE WTNESS: Yes, sir. | got ny copy
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too and opened it, and --

MR, FULLER: Wen | saw that, | said,
How unprofessional that is. So that's why |'m --
| was concerned about Section 72 and
notifications, because if that's --

THE W TNESS: Yes, sir.

MR, FULLER -- their notification you
were |l ooking at -- let ne see, how can | make
this into a question -- assessnents --

THE W TNESS: Yes, sir.

MR. FULLER -- you were talking
about. |'mnot sure how you're going to do it.
This is a dirty little secret about this
i ndustry, you knowit. This is a cash industry,
until it gets to the big guys. | know people who
do 40, 000-plus in nut sales each year and it's
all paid out in $100 bills whenever they go to
the buyer. None of that. It's alittle 1099,
give it to them This is a cash industry until
you get to the big guys. So | don't know how
this assessnent thing will work out.

| know right now you're doi ng an
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assessnent there, if there's so many acres when
you sal e, now you get sone type of assessnent |

think for the Georgia Farmkind of thing. So |

don't know how you're going to do that in a cash
i ndustry.

THE W TNESS: Yes, sir.

MR. FULLER That'll be interesting.

JUDGE GQUTHRI DGE: Do you have a
guestion for Dr. Hudson?

MR. FULLER  Yeah, how are you goi ng
to do it?

(General |aughter.)

THE WTNESS: Well, okay, I'Il -- you
know, you're probably aware of our buying point
in lrwin County, and we will still buy pecans
i ke we've al ways bought pecans, and the grower
doesn't pay the assessnent anyway. It's the
accunul ators, handlers, shellers that wll be
payi ng the assessnent.

And for our growers they'll be paid
just like they' ve al ways been paid, and just for

the record, and | don't mnd you saying it
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because we pretty well disclose everything we do,
we will not -- we'll continue to pay in cash.
But we'll also pay the assessnent.

MR FULLER: Let's go nowto
st andards, when you tal k about the need for
standards and such. |'massuning in sone cases
it's going to bring about sone of the
transparency --

JUDGE GUTHRI DGE: For the record, |et
me -- what section is standards? Again, M.
Ful l er, when sonebody's reading this, we want to
make it as --

MR. FULLER | understand.

JUDGE GUTHRI DGE: -- convenient for
t hem as possi bl e.

MS. SCHMVAEDI CK: It'd be 69.

MR, FULLER. Are we planning on com ng
up with --

JUDGE QUTHRIDGE: So it's .69?

MR. HILL: Yes, Your Honor.

MR, FULLER |Is the intent to conme up

with, in 69, a set of regulations that would --
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that we could all |ive by? Because right now --

THE WTNESS: M. Fuller, you and |
| ive about 30 mles apart, and ny kids and nyself
and all ny famly are in the pecan business as a
pecan grower. W're not going to do anything to
hurt your ability to grow whatever you want to
grow and sell it. The standards we're talking
about will not affect your ability to pick your
pecans, take themto a buying point and sell
t hem

MR, FULLER Al right. 1I'mhoping it
woul d hel p because right now standards are a big
nystery in this industry.

THE W TNESS: Absol utely.

MR. FULLER And it goes to the fact
t hat whenever they do something in secrecy, then
they bring them back, for exanple, and you don't
know what went on back there.

(General |aughter.)

THE W TNESS: Yes, sir.

MR. FULLER. We need sonething there.

There's
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this one time | --

THE WTNESS: Well, | tell you what,
you come to our back room we'll let you walk
ri ght on back there.

(General |aughter.)

MR, FULLER M. Ellis lets you do
that up there. He --

THE WTNESS: Yes, sir, he's a good

MR FULLER | notice another
guestion, but | don't know what section it would
come under except maybe warehousing. But still
when they're -- they're calling warehousing here
deals with assessnments. No nmention of cold
storage standards or how -- | didn't see anything
in here relating to cold storage.

THE WTNESS: Yes, sir, it's in there.

MR, FULLER  Ckay.

THE WTNESS: And it's handled in
several different |ocations, but both for grower
and handl er storage. But as a grower, if you

carry cold storage then there would be a period
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of time when the inventory would be counted, but
it would not be assessed, and that will be on
August 31. But you woul d not pay the assessnent
as a grower until you nove it to a handler.

MR, FULLER. Ckay. Turn then -- what
section was that under, that was --

MALE VO CE: What page -- it's 61
61(1), it's the very last section.

JUDGE GUTHRI DGE: No, he's -- that's
assessnent.

MR DAVIS: |t says August 31.

MR QURS: No, he's tal king about --

THE WTNESS: No, it's termlimts.
Termlimts.

JUDGE GUTHRIDGE: Termlimts is --

THE WTNESS: Eight-year terns, two
subsequent four-year terns.

MR. FULLER: Yeah, whatever section
that is.

MR QURS: That's 50.

JUDGE GQUTHRIDGE: It's 50(b).

MR. FULLER How did you come up with
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ei ght years?

THE WTNESS: It was just a nunber
that was used as a point of discussion. You
know, that's a conmm tnent and, you know, it would
require that a person who is truly dedicated to
t he pecan industry willingness to participate.
And so we felt like that an eight-year term woul d
require a real conmmtnent by soneone who has an
I nterest.

MR, FULLER. No nore questions.

JUDGE QUTHRIDGE: It's actually a
four-year termlimted to --

THE WTNESS: To ei ght years.

JUDGE GUTHRIDGE: -- two terns, SO
ei ght years, is how that would -- but a term
woul d be four years.

MR, FULLER: Al right. Thank you.

JUDGE GUTHRI DGE: All right.

MR, H LL: Thank you, M. Fuller.

JUDGE GUTHRI DGE: So does anyone el se
have any nore questions for Dr. Fuller -- | mean

Dr. Hudson?
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MR DAVIS: | do, Your Honor. | was
going to follow up perhaps on M. Fuller's
guesti on.

BY MR DAVI S:

Q The eight-year, was there -- there was

a concern that you woul d have experienced peopl e,
people that you didn't want to just limt it to
four years, because then you' d have to have a new
board, you know, constantly turned over. But at
the sane tine you didn't want to have an

entrenched board, sonebody that would just get on

t here and never leave. |Is that --
A That's absolutely correct.
Q And you thought this was a fair

conprom se?
A That seened to be a very fair
conprom se.
Q Ckay. Thank you.
JUDGE GUTHRI DGE: Any nore questions,
M. Davis?
MR. DAVIS: No further questions.

JUDGE GUTHRI DGE: Any nore questions
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fromthe USDA?

(No response.)

JUDGE GUTHRI DGE: Does anyone el se in
t he audi ence have any nore questions for Dr.
Hudson?

(No response.)

JUDGE GUTHRI DGE: Heari ng none, Dr.
Hudson, you're excused.

THE WTNESS: Thank you, sir.

JUDGE GUTHRI DGE: If you woul d check
again with --

THE W TNESS: (kay.

JUDGE GUTHRI DGE: -- Ms. Thonpson

(Wher eupon, the wi tness was excused.)

JUDGE GUTHRI DGE: So why don't we cal
our two W tnesses who have vol unt eered, who have
showed up and would |i ke to present sonme evidence
right now Starting with M. Cobb. Conme up
here, pl ease.

MR QURS: Ckay. M. Cobb, would
you |ike a glass of water?

MR COBB: |I'mfine. Thank you.
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MR QURS: Ckay. Yes, sir.
JUDGE GUTHRI DGE: Wbul d you pl ease
rai se your right hand.
Wher eupon,
BI LL COBB
havi ng been first duly sworn, was called as a

Wit ness herein and was exam ned and testified as

fol | ows:

JUDGE GUTHRI DGE: Ckay. Coul d you
pl ease -- and | know you just did it, but do it
again so it's in this part of the record -- state

your nane, your address and your occupati on.

THE WTNESS: GCkay. M nane's Bil
Cobb. | live at i n Dawson,
Georgia, and |'ve been farm ng pecans full-tine
since 1975, part-time for about -- since | was 10

years old until | --

JUDGE GUTHRIDGE: |'msorry, you said
15 acres?

THE W TNESS: No, |'ve got 300 acres.

JUDGE GUTHRI DGE: GCh, | thought you
said 15 sonething. |'msorry.
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THE WTNESS: Ckay. No, we've -- |
farm approxi mately 300 acres. | do
shar ecropping, |'ve got sonme of ny own, |'ve got
sone | rent, a conbination of a little bit of
ever yt hi ng.

JUDGE GUTHRI DGE: And just to show
sone of the ternms |'ve learned in the | ast week,
you have native trees nostly or --

THE WTNESS: Well, they're an
i nproved variety of what we call native seedling.

It's just a tree that died froma graph and cones

up and if it's got a big enough nut, we -- yeah,
you know, we keep it in the orchard. If it's
real small, | usually cut them down.

JUDGE GUTHRI DGE: Ckay. Al right.
Now | know you had from your questioning of Dr.
Hudson, you have sone evi dence that you woul d
like to present. Wuld you |ike to go ahead
and --

THE WTNESS: Well --

JUDGE GUTHRIDGE: -- state that?

THE WTNESS: -- one thing over the
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years I've run in, it's been -- |'ve got seven
farmers that |'mrepresenting that asked ne to
cone over here today, and | talked with some on
t he phone, they had sonme questions they wanted ne
to ask, and, you know -- but over the period of
years when you try to sell your pecans, and if
you'll look in the Pecan South, you'll get --
it'll beinalittle page in the Al abana Pecan
G owers, Louisiana Pecan G owers, and then you
get to the National Pecan Shellers.

And Nati onal Pecan Shellers |
guar ant ee has al ways got the highest estinate of
crop. And what, you know, they're talking about,
we need a good estimate, you know, so that
everybody can determ ne what the crops size is.
| know there's two years ago that | sort of had
false information. | held on to ny crop, and the

crop was bigger. And if | had known what | knew,

| would have sold it. But | |lost noney on it.
But you'll call -- a lot of tines
you'll call a sheller and, you know, you think

you got this and they'll run the clains up 30,
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40, 50 mllion nore pounds, or they'Il tell you
about 100 mllion pounds produced out of Mexico,
you know, that we don't really know about t hat
may be com ng across the border.

And one of ny concerns is, how many
pounds of US pecans go to Mexico to get shelled
out and then they cone back across the border,
and then a sheller mght claim well, that's a
Mexi can pecan when it's actually being counted
tw ce too.

So real ly understandi ng what the
pecans in Mexico are, what's going down to
Mexi co, what may cone back across the border as
shel | ed pecans, and what's al so produced in the
United States. W need a good accurate figure to
hel p us market our pecans, because | want to
determ ne what ny pecans are worth based on
what's in cold storage, what's avail abl e and
what's coming in out of Mexico. And if we don't
have those figures, it's hard to nmarket pecans.

And no -- you know, there's been years

like in 2011 | think we got too nuch for them
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But | never had a sheller tell ne he paid too
little for them | nean that he paid too nuch

He al ways says he paid too nmuch. But we do need
a fair market. But one thing, like Dr. Hudson
was tal ki ng about, we need a good estimte, not
where everybody's quoting different estimtes of
what the pecan crop is.

And, you know, and then anot her
concern that sone of the growers have asked ne
is, do we -- when pecans | eave the United States
and go to Mexico to get shelled out and then they
conme back, and they're showi ng all these pecans
com ng across the border from Mexico, are they
counting those nuts twice so that they can
inflate their figures to say there's nore pecans
than there actually is.

JUDGE GUTHRIDGE: All right. And you
said you had a nunber of concerns, you had tal ked
to seven farners --

THE WTNESS: Well, |'ve --

JUDGE GQUTHRI DGE: -- and do you have

nore concerns, or do they have nore concerns?
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THE WTNESS: Well, that one concern
one of the farmers asked nme to ask you all,

JUDGE GUTHRI DGE: All right.

THE WTNESS: And | was talking to him
during lunch and he was concerned about pecans
that go across the border to Mexico to get
shell ed out, and then the shellers will say,

Well, there's a 100 mllion pounds conming from
Mexi co.

But if we sent 60 mllion pounds down
there to get shelled out, is that 60 mllion
pounds bei ng counted as American crop, and is
that same 60 million pounds getting counted as
Mexi can crop that's com ng back across the border
as shell ed pecans?

JUDGE GUTHRI DGE: Ckay. Are there
ot her concerns that you have?

THE WTNESS: That's the main concern.
And one thing he, you know, he noted. | just got
the notice, really hadn't had tine, but the fact
of, you know, we don't like it, we can vote it

out in five years. Good news, you know.

Neal R. Gross and Co., Inc.

295

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

JUDGE GUTHRI DGE: Ckay. Al right.
Now |I'd like you to answer any questions that the
Proponent G oup and the USDA have, and maybe
anybody in the audi ence m ght have. And since
t he Proponent G oup, | think has the burden in
this procedure, | think they should go first.

DI RECT EXAM NATI ON

BY MR DAV S:

Q And | woul d just thank you, M. Cobb,
for comng forward and we hope we're going to
address those concerns for you.

A Ckay.

JUDGE GUTHRI DGE: Does the USDA have
any questions?

MS. SCHMAEDI CK: Melissa Schnaedi ck,

USDA.
CROSS- EXAM NATI ON
BY Ms. SCHMAEDI CK:
Q Thank you, M. Cobb, for your
t esti nony.
A Al'l right.
Q Thank you for com ng today. |'mjust
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wonderi ng, have you been able to participate in
any of the neetings that have been held over the
| ast two years describing the process and --

A No. | really need to be out farmng
right now I'msort of |like the rest of them we
don't have tine to conme up here. But | sort of
got elected by sonme farners to conme over here.
And neither -- nost of your farnmers, snall
farmers, we need to be out there spraying and
doi ng our work, don't have tine to do this. But
| sort of got voted to cone over here today. And
so | haven't participated in anything else. This
is ny first tine.

Q And so with 300 acres you consi der
yourself to be a small farnmer?

A | consider nyself probably a medi um
sized farmer.

Q Ckay. Are you aware of the definition

of grower in the proposed progranf

A Uh- huh.
Q Okay. So just to recap briefly, it's
m ni mum of 30 acres or 50,000 pounds. |In your
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opinion, if you were to describe a grower with 30
acres or 50,000 pounds, in your opinion are they
a small business, are they commercially viable,
are they a hobby farner, what's your opinion

t here?

A Most growers | know in that category
are hobby farnmers. And | represent sone of
those. Like | said, I've been in it for a long
time, and a | ot of people cone to ne asking ne
for advice about how to grow pecans, how to
pl ant, what kind of varieties, and | scout pecans
for people. And they all got jobs, that they do
sonet hing el se, and they fool with pecans on the
weekend or, you know, or they have ne try to
advise themon it.

But nmost -- | don't know of anybody
that's growi ng pecans full-time with just 30
acres. It basically takes about 150 acres, you
know, to support one nman, you know, farm ng.
And, but you -- to try to make a full-tine
living, you know -- if you've got the right

varieties, you could do it, but for the old
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varieties like Stuart and Schley and stuff, it

t akes about at |east 150 acres for one man. But
when you' ve got -- nost of all your small growers
are just doing it as a hobby farner.

Q Thank you. And so in your opinionis
this program designed to help farnmers that are
relying on their production as a |ivelihood?

A | think it's going to help al
farnmers, but a |lot of them are concerned about,
you know, how nuch noney are they going to have
to put out versus how much it's going to benefit
them And | think that's where the five-year
period cones in, you know, when nobody's
conpl ai ned about China, you know, and it's been
good for the pecan industry.

And if after five years we can see a
benefit with this, | think it'll be voted in.
But if alot of farnmers sit there and | ook at --
they're putting out 18- to $20,000 a year in
assessnent fees and don't feel like they're
getting their noney back, that's going to be a

concern for a lot of farners.
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Q Thank you. And in your opinion would
generic pronotion of pecans in the United States
woul d -- do you think that would be beneficial,
do you think that would hel p consunption and
demand for pecans increase?

A | hope it will. | nmean if we're going
to go put nmoney in it, you know, it's all --
farmng's a ganble. This programis going to be
a ganbl e, you know, and nothing is going to be
guar anteed, but | have one farner said he hopes
it does like pistachio farners and al nond
farmers.

And if it works, you know, nobody's
going to be conplaining about it, you know.  But
if alot of farmers see nobney goi ng out w thout
an increase in price, | think, you know, that

there's going to be sonme voting out in five

years. But that's what -- you know, the fact
that we have a say so every five years will be
good.

Q Thank you. Do you have any ot her

concerns that you would Iike USDA to be aware of?
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A Get sonme good accurate figures.
(General |aughter.)

BY Ms. SCHVAEDI CK:

Q Thank you. Thank you so nuch for your
t esti nony.
A Al'l right.
M5. SCHMAEDI CK: | have no further
guesti ons.

JUDGE GQUTHRI DGE: Are there any nore
USDA questions?

(No response.)

JUDGE GUTHRI DGE: No? Does anyone in
t he audi ence have any questions for M. Cobb?

(No response.)

JUDGE GUTHRI DGE: M. Davis?

MR. DAVIS: No further question, Your
Honor. Thank you.

JUDGE GUTHRIDGE: All right. M.
Cobb, then you're excused. |If you go over here
and talk with Ms. Thonpson and see if she needs
anything clarified. And thank you for com ng.

(Wher eupon, the w tness was excused.)
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JUDGE GUTHRI DGE: And, M. Fuller,
woul d you like to conme testify?

MR QURS M. Fuller, would you
li ke a glass of water?

THE WTNESS: Yeah. Thank you.

MR QURS: Yes, sir.

(Pause.)

JUDGE GUTHRI DGE: Coul d you rai se your
ri ght hand, please?

Wher eupon,
BARRY FULLER
havi ng been first duly sworn, was called as a
Wi t ness herein and was exam ned and testified as
fol | ows:

JUDGE GUTHRI DGE: All right. What
woul d you like to tell us?

THE WTNESS: Well --

JUDGE GUTHRI DGE: -- starting with
your -- and it's just to make sure it's on the
record properly, if you'd spell your nanme and
gi ve your address and occupation agai n.

THE WTNESS: Again, Barry Fuller, F-
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U-L-L-E-R  Address is Hahi r a,
Georgia. You're not fromhere, are you?

JUDGE GUTHRIDGE: |'m sure not.

THE WTNESS: HA-HI-RA

JUDGE GUTHRIDGE: If you're talking to
me, no. Ms. Thonpson may know.

MR QURS HARI --

THE WTNESS: H A-HI-R A  Hahira,
Georgia. And what was -- what else did you need?

JUDGE GUTHRI DGE:  Your occupation

THE WTNESS: | amrecently retired,
and |''m growi ng sone nuts now.

JUDGE GUTHRI DGE: By nuts you nean
pecans | take it.

THE WTNESS: Right.

JUDGE GUTHRIDGE: Al right. Wuld
you like to tell us about that operation and what
your concerns are here?

THE WTNESS: Well, sure. According
to the definition that you just pointed out,
Madame, | think |I've been disqualified because it

says 30 acres or 50,000 pounds. Well, that kind
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of knocks ne out of the boat then. So -- and
there are a | ot of us who have |ess than 50
acres, and according to this thing, we're going
to be unheard now. W don't exist anynore.

JUDGE GUTHRI DGE: How many acres do
you have?

THE W TNESS: Twenty.

JUDGE GUTHRI DGE: Twenty acres. And
are they native, Inproved or --

THE WTNESS: They cultivars.

JUDGE GUTHRI DGE: Ckay. And what's
your normal production approxinately?

THE WTNESS: Well, you see I'mstil

on the -- I'mstill -- | have -- half of ny trees
are just now starting to even produce, so -- and
I"mstill, in fact, planting trees. So |I'm you
know -- | would say a good year for ne right now

woul d be about $15, 000, a good year.
JUDGE GUTHRI DGE:  $15, 000 or pounds?
THE WTNESS: Dollars. So | nean |'m
sure that nakes nme a hobby farner or whatever.

JUDGE GUTHRI DGE: Well, the definition

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

t al ks about producing at | east 50,000 pounds.
How many pounds woul d you -- approximtely would
you usual ly do?

THE WTNESS: |f sonebody could do the
mat h. Ri ght now you' ve been getting about
2,000 -- $2 a pound, so what's that, about
seven -- yeah, 7500, thank you.

JUDGE GUTHRI DGE: About 7500 pounds?

THE W TNESS: Yeah

JUDGE GUTHRI DGE: All right.

THE WTNESS: But that's going up each
year, you know, as ny production increases.

JUDGE GUTHRI DGE: Sure. And do you
have a -- other than the fact that you woul d not
be a voter, as | understand it, under this
regul ation, what is your -- do you have any ot her
concerns about it, about the nmarketing order?

THE WTNESS: As |'ve gotten involved
in this, and dealing with the | ocal pecan
community around there, it's a nysterious
business, I'll tell you.

JUDGE GUTHRI DGE: Now are you tal ki ng
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about now t he pecan business itself or are you
tal ki ng about this proposal for the Federal
Mar keti ng Order, or both?

THE W TNESS: Well, both, because |
woul d say everybody that | know for the nobst part
now is |eft out of this altogether.

JUDGE GUTHRI DGE: And by left out you
nmean they do not neet --

THE W TNESS: W do not neet --

JUDGE GQUTHRIDGE: -- the definition --
THE WTNESS: -- qualifications here.
JUDGE GUTHRI DGE: -- of grower. Ckay.

THE WTNESS: And so | don't know
where that puts us now. That's my concern. W
no | onger exist once this happens in reality.

JUDGE GUTHRI DGE: That's your
| mpressi on of what --

THE WTNESS: Right.

JUDGE GQUTHRIDGE: -- what it is.

THE WTNESS: W can't vote, we just
wi Il be assessed or whatever. And | know how the

way -- assessnents, you know, one man's
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assessnent is another man's taxing. Either
you're going to pay the assessnent or it's going
to get passed on down to you, one way or the
other it's going to -- you know, the guy at the
bottomis going to do it. Like |l said, we're
payi ng an assessnment now to the CGeorgi a Pecan
Gowers at a certain acreage. | think it's 50
acres and on it, or sonething like that is the
assessment.

JUDGE GUTHRI DGE: Ckay. Do you have
any ot her concerns that you would |ike to express
at this tine?

THE WTNESS: | just want to nmake sure

t hat especially you guys understand the need

for --

JUDGE GUTHRI DGE: By you guys are
you --

THE W TNESS: USDA peopl e.

JUDGE GUTHRIDGE: -- you're indicating
USDA?

THE WTNESS: The needs in ny opinion

for standards on grading, you know, other --
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al nost all other agricultural crops have sone
pretty good standards, and that none exi st,
none -- we don't -- you know, you don't have
Grade A, Grade B, you know, Grade A |arge, or,
you know, |ike you grade beef.

None of that exists and | think it
woul d really help if everybody had to go by the
sanme rules on -- you know, the big guys, they
have the luxury, they can sell directly to the
end user, they can ship directly to China.
Everybody el se has to go through the buyers out
there. And you just get what they give you.

Peri od.

And, you know, you say, Well, you can
shop around. What are you going to do, |oad
everyt hi ng back up and then drive 200 nmiles down
the road and burn another tank of gas. Wll,
that was a waste of time. So if there's anything
good that | see out of this, and there's probably
alot of it, is the possibility of
st andardi zati on on the product com ng about. W

really need it.
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JUDGE GUTHRI DGE: Ckay. Al right.
Let me start again with M. Davis or M. Quirés,

do you have any questions?

MR, DAVIS: | just happened to have
the m crophone, so I'lIl ask a couple of
guesti ons.
DI RECT EXAM NATI ON
BY MR DAV S:
Q |"mreally just kind of curious. Wen

did you first plant your trees, M. Fuller?

A | bought sone trees 10 years ago that
were already planted. Those are -- that's where
|"mgetting nost of my production. Then |
started planting about two years. So basically
somewhere around ei ght years ago | started
growng this thing. In ny -- in Cook County
there's a lot of that snmall type orchards around
t here.

And it |ooked like a, you know,
possi bl e noney maki ng opportunity in retirenent.
But as | becane nore educated, now | have found

out, you know, | need to shell out $100,000 in
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equi pment now.

Q Ckay. Al right.

A You know, harvesting, sprayers and
that kind of stuff. WIlI, at ny age that's kind
of -- that's not a wise decision. |[|'d never
recover. So now | have to contract out nobst of
the spraying. And if you're dealing with
cultivars, you're going to spray --

Q Sure.

A -- and you're going to spend a | ot of
noney on it.

Q | hear you. | hear you. And again,

so if | understand you, do you have a total 20

acres --

A Yes.

Q -- sone of themare already mature
trees, sone of themare comng along. |Is that
right?

A Right. |'ve got about 200 and | think

43 trees total.
Q And if | also -- and again, if |

m scharacterize anything, |'ve got a feeling
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you'll let nme know, but if -- you're saying if
the industry had i nproved standards, that would

hel p you nmake nore infornmed decisions on what's a

fair price for your product. |Is that right?
A In nmy opinion, yes --
Q Ckay.
A -- that woul d.
Q And if you had better, nore accurate

information, | think you heard M. Cobb, we
really need to know nore information on the crop
size, the real crop size. |If that information
were accurate and were publicized, that would
hel p you nake nore inforned decisions. Right?

A | agree with everything he said.

Q Okay. Good. And then again, if I'm
under standi ng you, if you' ve only got 20 acres of
pecans, it's really not worth your while to

i nvest in the equipnent and all the stuffs that's

needed to keep a crop going. Is that right?
A That is correct, unless, you know, and
| buy nore land and -- you know, if you're going

to invest $100,000 in equipnent, you need 100
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acres in pecan production in ny opinion.
Q Ckay. Al right. Thank you.
MR DAVIS: And we have no further
guesti ons.
JUDGE GUTHRI DGE: Does the USDA have
any questions?
CROSS- EXAM NATI ON
BY MS. VARELA:

Q | just have a quick one for you. Jan
Var el a, USDA.

A Keep it sinple.

Q I"mtrying to. You nentioned that you
hire people to do sone of those jobs for you
because you didn't want to invest in the
equi pnment. We've heard sone testinony earlier
about custom harvesters and cust om nanagenent.
Whul d you descri be your situation as falling into
t hose definitions?

A Vell, | think al nost anythi ng except
sprayers is customin this field. You take a
harvester and | think the nost | east expensive

Savage harvester out there is going to be $25, 000
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on up, and | don't think the harvester can be
used for anything other than pecans. Sprayers,
yes, they can be used in different type products.
And then you have the processers that you have to
al so -- which does -- you know, blows out the

| i ghtwei ghts, and | saw the definition in there

of that, and that's another 20,000 on up piece of

equi pnent .
Q And that would be for cleaning?
A Ri ght.
Q Okay. And you nentioned that there

are a lot of small farns in your area. Cook
County | believe is what you said?

A Ri ght.

Q Wul d you say that your operation is
kind of typical of what you see in your area?

A Yes.

Q Thank you. Those are all the
guestions | have for you.

JUDGE GQUTHRI DGE: Are there any nore

USDA questions?

MR, HILL: Yes.
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BY MR HILL:
Q M. Fuller, how are you doi ng?
A | never knew | would be answering

agriculture questions. Never innmy life. W
background's totally different.
Q There has been sone testinony that you
probably didn't hear --
JUDGE GQUTHRIDGE: That's M. Hill
aski ng questi ons.
MR HLL: On, sorry, Brian HII.
BY MR HILL:
Q And that testinony basically said that
there would be a projected average increase of
6.3 cents per in-shell pound if this order went
t hrough. Now you' ve had sone conplaints | guess
that you m ght not be -- you will not be a voter
JUDGE GUTHRI DGE: And let ne
interject, M. Hill is returning | think both to
Exhibits 19 and the executive sumary of Exhi bit
19 that's in -- it's in Exhibit 23, and both
t hose exhibits, as | understand it, can be found

online at this point?
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MR HLL: Rght. So --

JUDGE GUTHRIDGE: And if you could
tell himwhere they can be found online.

MS. SHARROW M chel | e Sharrow, USDA
The exhibits are avail able on the Agricultural
Mar keting Service website. It's anms.usda. gov.

THE W TNESS: (kay.

MR H LL: Ckay.

JUDGE GQUTHRI DGE: Sorry for the
interruption, M. Hll.

MR, H LL: No problem

BY MR HILL:
Q There's a study by Dr. Marco Palnma in
which it said -- in which he stated that if this

order went through, there'd be an increase of

approxi mately 6.3 cents per in-shell pound.

A I ncrease in return, increase in
cost --

Q In return.

A -- or increase in assessnent or

i ncrease in --

Q No, no, no, no assessnents. In the
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price, in the price that a farmer could receive

for his product.

A I ncreasing six cents?
Q 6.3 cents.
A That' s not hi ng.

(General |aughter.)
BY MR HILL:

Q | will say, is that sonething that --
is any increase sonething that a farner would --
i n your position or any other position, with
t hose that you know, smaller farners, would it be
appreci ated, would a raise of any type be
appreci at ed?

A That woul d be appreciated nore in
the -- with the big guys because the big guys
now, |i ke we have one in Lowndes County, | nean
who use cold storage, one penny nekes a

difference on his sale date, on penny per pound

will make a difference in his. But a small guy
like me, yeah, I'd |ike to have six cents, but it
really is not going to add up to nuch. | need a
dol I ar.
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(General |aughter.)

BY MR HILL:

Q W all believe the sanme thing. Thank
you.

JUDGE GUTHRIDGE: To put M. Hill's
guestion in context, it's in the context that the
anount of noney that was contributed by
assessnents --

THE WTNESS: Right.

JUDGE GUTHRI DGE: -- per pound woul d
be exceeded consi derably by the anount of
expected return on that.

THE WTNESS: Yeah, and it's probably
true. |I'mreally surprised that the big guys
aren't here to address that. You would think
that they would --

JUDGE GUTHRI DGE: Well, we've had
hearings in Las Cruces, New Mexico and in Dall as,
Texas where Dr. Canpo -- Dr. Palnma, who wote the
study, spent quite a bit of time online. | think
that also can be -- is that online al so, that

testinmony is online now?
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MS. VARELA: Yes.

MS. SCHMAEDI CK: Yes, all the exhibits
are online now

JUDGE GUTHRI DGE: The exhibits and the
transcript?

M5. SCHMAEDI CK:  Not the transcript,
just the exhibits.

JUDGE GUTHRI DGE:  Ckay.

MR, DAVIS: And, Your Honor, we could
al so point out there's going to be two days of
testi nony here, M. Fuller, where there are going
to be sone | arge growers testifying al so.

THE W TNESS: (kay.

JUDGE GUTHRI DGE: So any nore USDA
guestions?

MR, HILL: No, Your Honor.

JUDGE GUTHRI DGE: M. Davis?

REDI RECT EXAM NATI ON

BY MR DAV S:

Q O her than you've just peaked our
curiosity. Wat did you do before you retired

and becane a pecan farner?
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A | noved heavy netal around at very
hi gh speeds.
(General |aughter.)
BY MR DAVI S:
You were a truck driver?

| was an airline pilot for United

Airlines.
Q Oh, an airline pilot. You did carry
sone heavy -- all right. Thank you.

JUDGE GUTHRI DGE: Does anyone in the
audi ence have any questions for M. Fuller?
(No response.)
JUDGE GUTHRI DGE: No? OCkay. M.
Fuller, you're excused. |If you'd go over and
check with Ms. Thonpson, see if she has any
spel lings or anything that she needs clarifying.
THE WTNESS: Thank you ki ndly.
JUDGE GUTHRI DGE: Thank you.
(Whereupon, the wi tness was excused.)
JUDGE GUTHRI DGE: M. Quirg6s?
MR QURS: Yes, sir, could we have

a five mnute break and | et us reorganize our
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Wi t nesses and prepare for the rest of the
afternoon's testinony?

JUDGE GUTHRIDGE: That's fine. Five
m nut es.

MR QU R S: Thank you.

JUDGE GUTHRIDGE: All right. It's
2:57, let's make it 3:05.

MR QU R S: Thank you, Your Honor.

MR. DAVI'S: Thank you.

(Wher eupon, a short recess was taken.)

JUDGE GUTHRIDGE: All right. Before
you call your next witness, | have a request from
Ni ck, the sound man, that when we're tal king, get
about four inches fromthe m crophone and it's
nost effective for the court reporter and for the
audience. So if we could all bear that in mnd.

And if we don't do it, you let ne
know, including ne. Ckay.

Al right. Call your next wtness.

MR QU RS: Your Honor, we call
Hi | ton Segl er.

JUDGE GUTHRI DGE: Ckay. M. Segler,
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pl ease rai se your right hand.
Wher eupon,
H LTON SEGLER
havi ng been first duly sworn, was called as a

Wit ness herein and was exam ned and testified as

fol | ows:
JUDGE GUTHRIDGE: All right. M.
Qui r 6s.
DI RECT EXAM NATI ON
BY MR QUR S:
Yes. \Wat is your nane?
A The first name is Hlton, HI1-L-T-O-N

the last nane is Segler, SSE-GL-E-R

Q And where do you live, M. Segler?
A | live in Al bany, Georgia.
Q And tell us how you | earned the farm

trade and the pecan busi ness.

A Kind of the hard way basically. 1've
al ways been, as an adult, working in the
fertilizer and chemical business. And | happened
to have a job in 1961 with a conpany by the nane

of Thonpson Hayward Chem cal Conpany with their

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

322

headquarters in Kansas City, Kansas. The parent
conpany was Philips' Lanp, and goes back to the
Philips over in Holland.

In 1964 through their research program
they came out with the first fungicide that was
used on controlling scab on pecans with an EPA
| abel . It was Triphenyltin hydroxide, don't ask
me how to spell it. | let you do that. They
used the brand nane Duter, D-U-T-E-R  The
product is still available today sold under the
brand nanme Super 10.

So this was | abeled in 1964, so | had
a chance to observe the product during its
initiation into the marketplace. But being
regi onal manager of Thonpson-Hayward with ny
territory covering South Carolina, Georgia,

Fl ori da and Al abama, the very heart of the pecan
i ndustry, the conpany expected this to be a real
factor and to nove a |lot of product to the pecan
i ndustry.
Up until that time, if |and had pecans

growing on them it was considered a di sadvant age
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because grass woul dn't grow under it to feed the
cows. So we didn't have anything to spray with
to control disease. So it really brought the

i ndustry up-to-date in 1964.

W didn't have a pecan team we did
not have, as we have today, entonologists and
pat hol ogi sts, agronom sts. | work with the
departnent heads at the University of Georgia and
t he departnment heads over at Auburn to |earn
about pecans. And | pretty well found out that
wi thin our own conpany we didn't know a whol e | ot
about grow ng pecans or controlling insects or
di sease.

Wth that in mnd, | said the best way
for me to do a job is to get into the pecan
business. So | rented nme 25 acres of pecans.

And so everything that |1've | earned about pecans
|"ve done it trial and error and working with
t hese departnment heads over the years.

Later on, about 20 years ago, | bought

a 500-acre farm pecan farm in Crisp County,

Georgia, known as CGunctreek Farnms on H ghway 280
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up close to Lake Bl ackshear. During that sane
time | rented a lot of acres in a couple of other
counties, and for a period of about seven, eight,
ten years | farmed 1900 acres of pecans and run
900 head of nonma cows.

So over a long period of tinme |'ve
gathered a | ot of know edge pertaining to grow ng
and marketing pecans. |In 2007 was the |ast year
that | gathered a crop and sold out. At that
time | had downsized ny farnms and | only had 350
acres. And believe ne, sonetines always bigger
is not always better. So over a 40-year span
|"ve had an opportunity to |l earn the market.

|"ve sat under a pecan tree nmany tines
during the course of those 40 years with 3- or
400, 000 pounds of pecans and couldn't even get a
price on them or if you sold them You
definitely had to carry the deed to your farm
prices were so low. | nade nyself a proni se at
that time that if | ever had an opportunity to
i mprove our industry, | would do everything that

| could to do it.
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During that 40 odd years from'64 to
the present tinme, |'ve served on the Board of
Directors for the CGeorgia Pecan G owers
Associ ation several times. It's a two-year term
In 2003 | was elected to the Board for a two-year
term | served that termand was el ected vice
presi dent of the Georgia Pecan G owers
Associ ation, and that's a two-year term

And then later after that was el ected
presi dent, and they rewarded ne after two years
and el ected ne president for another two years.
So | spent four years as president of the Georgia
Pecan G owers Associ ati on.

Wth the nunber of acres of pecans in
our state, it is of vital interest that this
i ndustry not only is recogni zed by the USDA and
our Congressional |eadership in Washington, but
we do everything that we can to revive the
i ndustry. Qur industry was dyi ng when | becane
presi dent of the organization. W were not
recogni zed even as a farm by the USDA, conpared

t o ot her Crops such as peanuts or cotton or corn
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and soy beans, et cetera. W had no price
support, we had no crop insurance, it was just
what everybody woul d pay you when it becane due.
Over a 20-year period with the first
neeting at one of nmy farns, we had a neeting with

the RMA representatives and nmenbers of this

i ndustry.
Q What does RMA stand for, M. Segler?
A Ri sk Managenent Agency, it's the

federal crop insurance under the USDA. About
acquiring crop insurance for our industry. In
2003 we finally was granted crop insurance in
Ceorgia, after a six-year pilot programin three
counties.

| was attending the Al abana Pecan
Growers Association neeting and was | eavi ng when
at that tinme Congressman Sanford Bi shop, who we
had worked with so diligently in acquiring the
i nsurance, that the Board had finally approved it
for Georgia. This changed our industry, or
started us on the change of our industry

nati onwi de basically. Because -- excuse ne.
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Q M. Segler, how did that change the
i ndustry, how did crop insurance change the
i ndustry for pecans?

A Pecan growers, regardl ess of where
they were | ocated, was considered a bad credit
ri sk because you had no insurance or anything
else. Now if you had plenty of assets and plenty
of noney in the bank, didn't need the bank to
operate, they m ght |oan you noney. Up until
then you couldn't get it. Wen we becane
eligible for federal crop insurance, the banking
i ndustry took an entirely different view of it,
because we were being insured based on a history
of dollars earned for the past 10 years of
production, so they had sonething to go on

That woul d have pretty well stopped at

that point, but | have -- | don't use the words
that nmy good friend, Dr. Randy Hudson, used wth
t he education that he's got, but | have a | ot of
passion for our industry. | would not accept the
fact that in 2004 that we would not expand our

I nsur ance.
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And so | was able to get crop
i nsurance in Mbile and Bowen County, Alabama in
2004. That was the only two counties that was
added nationw de. 2005 it becane a nati onw de
programin all 15 commercial producing states
t hat pecan growers can get insurance. |f you
renmenber, during the 2004-2005 hurricanes, that
saved a lot of farnmers. But it took 20 years,
people, to get that.

Sonme of the other things that has
happened, | think I was very instrunental in
getting NRCS to recogni ze the pecan grower. For
a long time grow crop people could participate in
sone of their prograns, but pecan growers could
not. They have a --

JUDGE GUTHRIDGE: Did you say NRCS?

THE WTNESS: NRCS, yes, sir.

JUDGE GUTHRI DGE: Has that been
defi ned?

BY MR QUR S:

Q Yes, do you want to define that for

us?
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A It's the -- gone.

MALE VO CE: Natural Resources
Conservati on Servi ce.

THE W TNESS: Conservation Servi ce.
" msorry, yeah

JUDGE GUTHRIDGE: In case that didn't
nmake it to the record -- to the m crophone --

THE W TNESS: National Resource
Conservati on Servi ce.

JUDGE GUTHRI DGE: Thank you.

THE W TNESS: Under the USDA. One of
the prograns that they have is called the CEP
program it's the Conservation Stewardship
Program It was established |I think back in
probably 1978, |'mnot sure on that date, but it
was established a nunber of years ago for
growers, that it would award them for using
conservation practices on their farns.

Later they nmade sonme changes in the
programand it not only awarded the farmers for
usi ng conservation progranms, but it enticed them

to add additional programs. And there's probably
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100 different prograns that could be used. It's
a five-year program A grower, per entity, can
draw $40,000 a year, up to a maxi num of $200, 000.

There are things |like the C over
Program planting a | egune crop in there.
They' ve got another programcalled the EQP
Program that's the Environnmental Quality
I ncentive Program That's a programt hat
covers -- it's a two-year program it covers many
things. For exanple, if a grower was irrigating
hi s pecans and using a di esel engine, they would
hel p subsi di ze the cost of electricity there to
save energy.

Up until maybe four years ago we
didn't qualify for any of these progranms. Today
we do. Many of our growers in the state of
CGeorgia are taking advantage of both of those
progranms, which has been very beneficial.

BY MR QUR S:

Q M. Segler, for the benefit of the
audi ence, woul d you explain why the clover and

| egunmes programis inportant to pecan growers?

Neal R. Gross and Co., Inc.

330

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

A Vell, it covers a |lot of things, but
the significant deal is that when you plant a
| egue, and in particular clover out there,
you're generating a source of beneficial insects
to help you control the insects in your trees.
You al so have a bi omass t hat
di si ntegrates, goes back into the soil and
generates anywhere from 100 to 150 pounds of
actual nitrogen per acre, saving that grower
sonet hing of about like a 100- to $150 an acre
for the cost of nitrogen, so you're inproving
that. And also a good food source for beneficial
i nsects.
So that program has been wi dely used
here in the southeast, a |lot nore so than the
west. But it's cleared nationwide, so it's a

t remendous program

Q M. Segler --
A Yes, sSir
Q -- can | nove you on your -- sone of

the highlights of your industry service include

the -- achieving the federal crop insurance and
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getting these conservation prograns. Take us
into the MAP programinto the US Pecan Council .
Whul d you expl ain your background in that and
your current title.

JUDGE GUTHRI DGE: Coul d you refresh ny
recol | ection on the MAP progranf

MR QURS: Yes. In fact, I'll ask
M. Segler to.

THE WTNESS: The MAP programis
under --

JUDGE GUTHRI DGE: \What does the --
what does MAP stand for?

THE W TNESS: Market Access Program
It's under the Federal Agricultural Services of
the USDA. It's a way that funds that are
avai l abl e, matching funds that are available to
agricultural industries to help balance the trade
and export. |It's not a freebie, you have to
mat ch the funding both with cash and in kind to
the point of 100 to 125 percent of the anount of
funds that you get.

W were able successfully to acquire
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the first funds that cane to Georgia in 2010, at

a point intime | lived in Washington, just

about, trying to get these prograns avail abl e.
BY MR QUR S:

Q M. Segler, when you say we do you
mean the US Pecan G owers Council?

A " mtal king about the US Pecan G owers
Counci | .

Q Thank you.

A And - -

Q | hate to interrupt you again, but can
you tell ne what your position is with that group
and then give us sonme of that history?

A After ny termwas up as president of
the Georgia Pecan Growers Association, the US
Pecan Council asked ne if | would take over
the -- as Executive Director in charge of all the
i nternational marketing of pecans. And that's ny

present position to date.

Q What's the goal of the US Pecan
Council -- Pecan Growers Council, M. Segler?
A Sinply to increase the sale of pecans
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overseas. W're the marketing arm of our
i ndustry in pronoting pecans.

Q And what are the objectives of the
proposed -- well, let nme back up. Have you had a
chance to review Exhibit 1, which is the notice
that was sent out fromthe USDA that contains the
proposed Federal Marketing Order for pecans?

A | not only had notice of it, | read it
wor d- f or - wor d.

Q That's terrific. And from your
under standi ng of Exhibit 1 what are the
obj ectives of the proposed Federal Marketing
Order for pecans as you understand thenf

A To unify our industry across this
country in 15 comrercial states, which |
represent. But to increase the sale donestically
of US pecans generically. Wen you nove out of
the 15 comrercial states from North Carolina,
around the Gulf Coast, as far north as Gkl ahonm,
M ssouri, Kansas, and Arizona and California and
New Mexi co, et cetera, Texas, when you nove out

of that area, and that's not where the popul ation
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is in this country, people -- there's no market.
They don't know where to buy them

| hate to say this, Judge, but you
live in Virginia, | just asked you, | bet you
couldn't even pecans there, could you?

JUDGE GUTHRIDGE: | live in a pecan
deprived area of the country.

(General |aughter.)

THE WTNESS: Right. The --

MR QURS: W're going to fix that,
Your Honor.

THE WTNESS: But the populationis in
New York, is in Washington, Philly, it's in
Chi cago, that's where the population of this
country -- and that's where people don't know
anyt hi ng about the nost healthiest nut and the
nost nutritious nut period. | see you shaking
your head too. So, but the objective is to
i ncrease -- that's our biggest custoner. The
bi ggest customer is the United States.

BY MR QUR S:

Q From what you -- then you know of the

Neal R. Gross and Co., Inc.

335

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

US Pecan Growers Council and its objectives and
what the proposed Federal Marketing Order for
pecans, its objectives are for the Anerican Pecan
Council, in your opinion is there any conflict
bet ween the goals of the US Pecan G owers Counci
and the proposed Anerican Pecan Council ?

A Absol utely not. There's no conflict
at all. The fact is, we conplenment each other.
The job of the US Pecan G owers Council, which
" mthe Executive Director that handles
international, I'"mlooking forward to this
passi ng so that we can have sone funds next year,
not 20 years fromnow. W should have done this
20 years ago. |It's one of the greatest pieces of
| egi sl ation that we've ever had.

And there's no way that you're going
to ask enough questions, or answer everything
that's going to cone up in a conplicated industry
in 15 states. |'mcontinuously talking to all
the state presidents and growers around. To fit
a market as diversified as ours it's going to

take a smart group of these 17 Board nenbers to
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work out the details, and they're not going to do
it overnight.

Sonme of it would have to probably --
this is a good piece of work that was published
in the Federal Register. Sone of the details
m ght have to be worked out by the Board
t henmsel ves. But M ke and his Board, they've done
a tireless, thankless job, and they've done
sonething that |'ve been extrenely interested in
for the past 10 years.

Q M. Segler, before we |leave this, what
i s your opinion of the proposed Federal Marketing
Order for pecans that you' ve read?

A As |'ve stated before, | think it's
the greatest thing that we've ever done. |'I|

tell you this, that over the |ast nunmber of --

wel |, over the past year anyway, |'ve wote over
600 enmmils out to growers. Wen the -- it was
published in the Federal Register, I'll attached

that and send it out to growers.
And |'m heavily involved in not only

the United States but -- generically, but Georgia
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itself. Last year when Georgia wanted to

i ncrease their assessnent froma half cent to a
cent, | personally talked to 900 growers nyself
pertaining to the need for this.

So this is good not only for the small
hobby type growers, ones that are just retired.
Renenber six -- five or six years ago the average
price for the big Inproved variety of pecans was
the gift pack trade early, prior to the holidays.
A Desirable, which was the prem um nut, you were
| ucky to get a dollar and a quarter to maybe a
$1. 35 a pound. GCkay. Once that season was over,
that price would probably drop down to sonmewhere
bet ween 80 cents to a dollar.

Now t hat same pecan today is anywhere
from2.75 to three-and-a-quarter. That sane
pecan today. One of the reasons that this has
conme about donestically, and we're |looking at it
so hard and it's needed so hard, is that our
people in this country, they need to eat nore
nuts and in particular pecans. It is the nobst

nutritious, healthiest nut on the narket.
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Period. No question.

W just need the operating funds to do
it, and it doesn't matter if a grower has got one
tree and he sells a nut off of that tree, and
this other grower's got a mllion trees, he's
getting advantage of the price increase fromthe
sal e of those nuts.

Q M. Segler.

MR QURS: | think that's a good
pl ace for the Proponent G oup to end its
guesti oni ng, Your Honor.

JUDGE GUTHRI DGE: Does the USDA have
any questions?

MS. SCHMAEDI CK: Melissa Schnmaedi ck,
USDA.

CROSS- EXAM NATI ON

BY Ms. SCHVAEDI CK:

Q Good afternoon, M. Segler.
A Good afternoon, Melissa.
Q Thank you for your testinony, and it's

nice to see you again. So based on your

testi nony, you have a nunber of years being
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i nvol ved with organi zati ons, pecan industry
rel ated organi zations. So a couple of ny
guestions are going to be asking you about your
opi ni on based on your experience.

So you al so nentioned that you've read

the notice, which has the proposed program

Correct?
JUDGE GUTHRI DGE: Exhibit 1 you nean?
MS. SCHMAEDI CK:  Exhibit 1. Thank
you.
BY Ms. SCHMAEDI CK:
Q So in your opinion, when you read

through that, did the proposal describe the
framework for an organi zation that seened
reasonably wel| organized, solid, it had the
conponents that are necessary for a programto
function efficiently?

A Wien the American Pecan Board first
started, and | was privileged to a | ot of
i nformation other growers wasn't in the position
| was in. There was a |lot of work that had to be

done. People in North Carolina think different
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t han people in Al abanma. People in Cklahoma think
differently than fol ks in Texas, and so forth.

To bring all of these ideas together
was a nmonunental job. To describe our industry
in as nmuch detail as they have done, to have as
many neetings across this country and nany of
t hem you' ve been involved in, has just been
phenonenal .

|"ve raised a | ot of questions, as you
wel | know, pertaining to this Exhibit 1. A lot
of people thought for a while that | was totally
against it. | wasn't against it, | just wanted
it right. And it's a good piece of work and
t hese guys deserve a trenmendous hand for bringing
it together. They've spent tinme in Washi ngton,
but the undue hours that they have spent trying
to get the USDA, as well as our growers and our
handl ers and our shellers to enbrace and
understand that we're one industry and we mnust
wor k together is just outstanding. So | don't
t hink you could make a single word of inprovenent

to it.
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Q Thank you. | was very curious to hear
your description of the federal crop insurance,

and | believe you stated that federal crop

i nsurance is available nowin 15 states. |Is that
correct?
A Al'l conmercial across the nation, yes.
Q So then in your opinion is the

proposed production area also in sync with the
federal crop insurance definition of where
comer ci al pecans are being grown? Are the
two -- is the 15 states in the federal crop

i nsurance, are they the sane states that are

being -- that would be covered in this progranf
A Yes.
Q Thank you. And given your work with

t he National Pecan G owers Association, which is
now the US --

A Yes.

Q -- Pecan G owers Council, what is
your opinion of the broad based understandi ng of
this proposal? | know you' ve said there's been a

| ot of outreach done and a lot of |istening, but
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does that opinion also include sort of an
assessnent of the understanding of the program
how it will inpact people, and are those inpacts

general |y accepted?

A | know of really no growers that
really are against the program | think that al
growers, big or small, recognizes the fact that

with the econony being as it is today, each
i ndustry is pretty well going to have to | ook
after thensel ves, and anything that we can do to
i mprove our cost of production or our narket
potential and novenent of the crop we produce is
going to make them noney, and that's a very snall
amount in order to do it.

Q Thank you. | believe you al so
menti oned that you have sone experience with the
Georgi a Pecan Growers Association, as well as the

Georgi a Pecan Commi ssi on?

A Commodi ty Conm ssi on.
Q Commodity Conm ssion. Can you tell
me -- so under the Georgia Commodity Commi ssion,

it's ny understanding that there's an assessnent

Neal R. Gross and Co., Inc.

343

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

rate that is -- an assessnent that is coll ected.
So is there a definition under that program of
sort of the mninumsize of a farmthat is

captured in that assessnent?

A Yes, ma' am
Q Coul d you tell us what that is?
A A grower that has 30 acres or nore is

assessed at the first handl er one cent a pound.

Q Thank you.

A Regardl ess of variety.

Q So that 30 acres is simlar to the 30
acres that is found in this proposal, is it not?

A Yes, ma' am

Q So in your opinion is that a good

benchmark, has it worked well for Georgia?

A | think it's probably the best
benchmar k you coul d have.

Q Thank you. M last question for you,
and you actually just brought it up for me, you
said 30 acres regardl ess of whether it's I nproved
or native. So in Georgia is there a different

way to identify native pecan acres?
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A W basically do not have any native or
seedling varieties in the state. Now do we have
sone seedling? Sure we do. They're grown in
peopl e's yards or along the fence row. But to
nane -- we probably don't have but one or two
growers that's 15 or 20 acres of nothing but
seedlings in our whole state. They're all
| mproved varieties.

Q Ckay. Thank you. So in other words,
in previous testinony we've heard the term pecan
acre as defined by the FSA, Farm Service Agency,
but that's applicable to the state of Georgia in
our opi ni on.

A Pardon me now? Oh, the --

Q Sure. The term pecan acre i s not
applicable to CGeorgi a because you don't really
have native production.

A Vell, it's also reported that way, but
nore than -- in my opinion, when soneone cones in
with a grocery sack or a bag of pecans, they just
dunp them out there and they call them seedlings,

and they may be Stuarts or sonething el se. But
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to have a -- a native grows in the M ssissipp
area where -- the Mssissippi delta area where
the trees were originally started at the

begi nning of time | guess.

The seedling over here is where we
pl anted an I nproved variety and maybe a freeze
conme or it broke off and it conme up bel ow t he
bud. Whatever nut you plant, when that nut
breaks dormancy and conmes up is a seedling,
regardl ess of what variety. It has to be grafted
or budded. Most of Georgia's are |nproved
varieties.

Q Ckay. Thank you. That is it for ny

guestions. Thank you for your testinony. Very

hel pful .
MS. VARELA: Jan Varel a, USDA.
BY MS. VARELA:
Q M. Segler, | just wanted to follow up

on part of your testinony where you were
di scussi ng sone of the Ri sk Managenent crop
i nsurance program And are you confortable

answering a few nore questions about that? |
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figured you' d know - -

A Fire away.
Q -- as much about it as anybody el se.
A Fire away.
Q When t hat program was bei ng devel oped

was there a process for determ ning who qualified
in terms of size, whether it was just the initial
Georgia program or when you expanded it? Are
there any restrictions on who can apply for that

i nsurance, or is it done on a case-by-case basis?

A I f you' ve got one tree you can apply.
Q Ckay. | was curious.

A You can apply.

Q Thank you so nuch. That was ny only

guestion for you.

A Ckay.
BY MR HILL:
Q M. Segler.
A Yes, sir.
Q Brian Hill. Do you sell any of your

crop outside of the state of Georgia?

A The last crop that | sold was in 2007.
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Q Ckay
A kay. So | don't grow pecans anynore.
Q kay. So how much of your crop at

that time do you think you were selling outside
of the state of Ceorgia? Percentage-w se, just a
rough estimte.

A Probably the majority of it.

Q So can you tell me what states a | ot
of your crops were going to?

A Most of it probably went in
i nternational trade.

Q But did sone of that crop go
presumably into other states in this country?

A |"msure it did because all the pecans
basically that's produced is -- ends up through
shellers that's going to shell the nuts. CQur
mar ket here in the United States is not in
shel | ed pecans.

Q Ri ght.

A They end up in the hands of shellers.
Now t hey may go through several hands before they

get there, but sonebody's going to shell them
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Q Ri ght.
A And they're going to sell them
will tell you this, that in -- nationw de where

we exported very little five or six years ago,
we' re now exporting probably 30 to 35 percent of
our total market. Five or six years ago Georgia
was exporting probably |ess than 2 percent and
we' re probably exporting close to 70 percent of
our production now.

Q So woul d you say that nuch of the
crops all across the country, all across this
proposed production area, is it noving outside of
the states that it's produced in?

A No, only probably about 35 percent.
So on an average it's noving internationally at
this point in tinme. Qur biggest customer is
donmestic. And of course there's a lot of inports
of pecans that cone into this market. W've got
to place this inportant crop that we produce,
this healthy crop that we produce, we've got to
pl ace where the population is in the United

States, and it's not in the south where it's
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grown. W don't have to be -- we don't even have
to teach people how to pronounce it. It's pecan,
isn"t it?

(General |aughter.)

THE WTNESS: | nean we know what they
are. W've got to find folks that don't.

BY MR HILL:

Q And that's what |'m focused on
Forgetting the exports, within the United States
is there novenent in between the vari ous st ates,
pecan novenent you know, from Georgia to Chio
or --

A A lot of the shellers have -- we've
got three or four shellers here in Georgia,
there's a lot nore in Texas than there are here.
Sonme of their offices is up north and they don't
even have a shelling plant up there. So I don't
really know how to answer that really.

Q So there has been a | ot of testinony
about breaking into other markets, nostly in the
northeast and the north in general. And | just

want to -- that part of the market, is that
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sonet hing that you agree wth?

A Oh, absol utely.

Q Al'l right. And how is that inportant
to this market -- to this industry?

A In the last five years Georgi a has
pl ant ed over 25,000 brand new acres of pecans.
And we're still planting themas we speak each
year. Five years ago we had about 12 nurseries
here in the state that was grow ng pecans in
| mproved varieties. This past year we had over
50.

In the next 10 years the southeast in
particular, we're blessed with adequate water
aquifers, nore so than the west. In the next
decade we're probably going to produce here in
this state probably 200 to 250 mi|lion pounds of
pecans. People, we've got to find sonebody to
eat them It's just that sinple.

Q Thank you.

MS. SCHMAEDI CK: Melissa Schnaedi ck,
USDA.

BY Ms. SCHVAEDI CK:
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Q First of all, M. Segler, is it -- |
want to make sure we're getting the spelling of
your nane correctly, as well as the

pronunciation. 1Is the spelling SSE-GL-E-R?

A Ri ght.
Q kay. So it's not S-E-17?
A No |I.

JUDGE GUTHRI DGE: The w t ness
i ndi cates yes.

MS. SCHMAEDI CK:  Ckay.

THE WTNESS: Wen ny famly noved
over here from Germany sone of them spelled it
this way, some dropped the I.

MS. SCHMAEDI CK:  Ckay.

THE WTNESS: | was with the poor
group, we dropped it.

(General |aughter.)

BY Ms. SCHMAEDI CK:

Q Al right. | just want to nake sure
t hat we have that correct for the record, and
t hat we pronounce your nanme correctly. So, M.

Segler, | want to kind of follow up on what |
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think M. H Il was trying to ask

So right now |l'mgoing to give you an

exanple. | live in Uah, and if | go to the
grocery store, | can find pecans on ny shelf. |
don't -- before | started working with this

i ndustry, | would not buy those pecans because

t he experience | had wasn't that great. But
there are pecans fromthe south that are naking

it to the states across the country at this point

intime. |s that correct?
A Probably in sone sections, but --
Q Ckay.
A -- not w dely used.
Q But through this marketing order and

t hrough the pronotion activities that it would
authorize, the intent is to push nore pecans that
hopeful | y are packaged and di spl ayed properly and
of a good quality that then devel ops a consuner

base out in all of those other states where

pecans don't grow. |Is that correct?
A | would -- yes.
Q Okay. And as a result of that
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i ncreased novenent in pecans in the market, and
i ncreased consuner denand, the hope and the
expectation is that consuners will be happy,
demand will increase and prices will increase.
Is that correct?

A Prices should i ncrease, consuners
shoul d be educated and know ng what he's doing,

t he deal er or wholesaler's going to be nmaking a
profit, the shellers are going to be making a
profit and the growers are going to be making a
profit.

Q So in sumwe can say that the
activities of this proposed programw || have an
i mpact on the commerce occurring in the donestic
mar ket as well as the comrerce that's occurring
in the international nmarket. And | know rmaybe
t hat sounds --

A vell --

Q -- does that sound |like a strange
guesti on?

A Well, it sounded nore |ike a statenent

than a question. But they will conplenent each
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other. The things that through research prograns
that are conducted and utilized by this program
certainly would be available to us, and we can
use it internationally as well, which I think is
very inportant.

We have found that -- |I've worked in
this business a long tine. To reach this point
in our history of uniting our industry that was
so far apart working for each other, truly somne
growers and sonme of the shellers had to die
before we could get together. But | ain't too
sure a few nore don't need to.

(General |aughter.)

THE WTNESS: But we -- Mke and his
group has done the inpossible. They have just
created an elenment there that you're going to see
t he sane percentage occur in pecans over the next
decade or two that's occurred with pistachios and
al nronds and things like that. W just need the
funds in order to do it.

M5. SCHMAEDI CK: Ckay. Thank you.

No further questions.
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JUDGE GQUTHRI DGE: Are there any nore
USDA questions?

(No response.)

JUDGE GUTHRI DGE: M. Quirg6s?

MR. DAVIS: No further questions from
t he Proponent G oup, but we do want to publicly
t hank you for your testinony and for all of your
service to the industry, M. Segler.

THE WTNESS: Thank you.

JUDGE GQUTHRI DGE: Are there any --

THE W TNESS: Oh, excuse ne.

JUDGE GUTHRI DGE: Are there any
guestions fromthe audi ence?

(No response.)

JUDGE GUTHRI DGE: No questions from
t he audi ence. Before you go though, when | sent
ny daughter ny itinerary, she sent back an
emai|l -- and saying exactly what the hearing was
about -- she sent nme an enmil that said, You know
you're going to have to make and stick to a
deci sion for how to pronounce P-E-CA-N. [|'ve

been saying pecan this whole tine and now you're
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telling me I'"'mwong | think.

(General |aughter.)

MR. DAVIS: Pecan is right, Your
Honor, | just --

(General |aughter.)

THE WTNESS: |If you're grow ng them
it's a pecan.

(General |aughter.)

JUDGE GUTHRIDGE: If you'd check with
Ms. Thonpson over here about whet her she has any
pronunci at i ons.

(Whereupon, the wi tness was excused.)

MR. DAVI'S: Your Honor, the Proponent
Goup calls as its next witness M. Tom Har non.

(Pause.)

JUDGE GUTHRI DGE: Wiy don't you have
a seat. And while they're handling that
paperwork, if you would raise your right hand.

THE W TNESS: (kay.

JUDGE GUTHRI DGE: WAit a minute. Wit
a mnute. Let ne wait for the court reporter.

Let me wait for the court reporter. 1I'magoing to
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wait for the court reporting to get --

THE WTNESS: |'msorry.

(Pause.)

JUDGE GUTHRI DGE: Ckay. Now if you'd
pl ease rai se your right hand?
Wher eupon,

TOM HARMON

havi ng been first duly sworn, was called as a

Wit ness herein and was exam ned and testified as

fol | ows:
JUDGE GUTHRIDGE: All right. M.
Davi s.
MR. DAVIS: Thank you so rmuch.
DI RECT EXAM NATI ON
BY MR DAVI S:
And you have sonme water, M. Harnon?
A Yes. Thank you.
Q Thank you so nmuch for being here
today. In fact, for the record where do you

live, M. Harnon?
A | live at G | bert,

Sout h Caroli na.
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Q And again for the benefit of everybody
in the audi ence, how far did you have to travel

to be here today for today's hearing?

A About 300 m | es.

Q Vell, we really appreciate you driving
down. We hope we'll get you on the road hone.

A | appreciate the opportunity to be
here.

Q Thank you, sir. Just in case a

guestion cones up on this, let me hand you
Exhi bit 23 and Exhibit 1.

A Ckay. |'ve got them

Q Have you had an opportunity to review
t hose two docunents?

A Yes, | have.

Q It's nmy understandi ng you have a

prepared statenent you'd like to give, M.

Har non?
A | do.
Q Coul d you pl ease begi n?

Okay. Again, thank you for the

opportunity for being here, for the opportunity
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to appear. M nane is TomHarnon. It is spelled
T-OMHARMON. | livein Glbert, South
Carolina. | have been in the pecan industry for

over 50 years beginning in 1964, when | becane
manager of Nilo Plantation in Al bany.

JUDGE GUTHRI DGE: That's Al bany,
Geor gi a?

THE WTNESS: Yes, sir. |l'msorry.
That's Al bany, Georgia. | have attached ny
resumre. My wife Nancy and | own and operate
Harmony Hills Farmin Lexington County, South
Carolina. W have over 35 acres of pecans
currently in production. A few years ago we
pl anted 50 acres of new pecan trees that will not
be in comrercial production for another four to
seven years. On our farmwe grow | nproved
vari ety pecans.

Under the Small Business
Admi nistration we woul d be considered a snal |
busi ness, less than fifty-seven hundred and fifty
t housand dollars a year -- that's | ess than

750,000 a year. | have reviewed the economc
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anal ysis summary prepared by Dr. Marco Pal ma,
specifically the projected price increase from
pronotion of 6.3 cents per in-shell pound versus
the 2.56 per pound in-shell cost, that is for
$2.56 we invest, we get back $6. 36.

Overall | amaware of the cost that a
Federal Marketing Order may inpose on ny farm
and | do not believe those costs are unduly
burdensonme. And | like to think of it as an
investment. But | believe that the benefits --
it went out of order -- the benefits of the
Federal Marketing Order to our farmwll greatly
out wei gh any cost associated with it.

In recent years we have seen w de
variation in the prices we have received from our
pecan crop. Such wide variation in pricing makes
it extrenely difficult to plan for the future
operation of our farm Qur prices for pecans go
up and down dramatically fromyear-to-year. Qur
cost of production has steadily increased. Cost
to fertilize, insecticides and equi prent have all

i ncreased in recent years regardless of the price
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we received for the crop.

O the lack of accurate market
i nformation on the anticipated size of the pecan
crop in any given year also makes it difficult
for us to negotiate a fair price for our crop and
to make reasonabl e busi ness deci si ons about
i nvestnments in our farm Increased price
stability and nore accurate market information
woul d greatly benefit our farm

| think our farm ng industry woul d
al so benefit in the future from grade, size,
gual ity packi ng, shipping protocols and ot her
handl i ng requirenments as we conpete with other
tree nuts for shelf space and consuner attention.

| al so understand that the proposed
order only growers with nore than 30 acres of
pecans or nore than 50,000 pounds of average
production per year over the last four years wll
be allowed to vote on the proposed order. In ny
opinion, this threshold is reasonabl e because if
a grower does not neet this threshold, he's

probably not a commrercial grower.
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Any grower that is snmaller than the
proposed threshold will find it difficult to
justify the cost inherent in a small production
operation, and is maybe nerely a seller a pecans
fromolder trees that happened to be on his or
her property, a hobby farmer, or one that does
not plan to put all comrercial inputs, i.e.
fertilizer, water, insecticides on his farm

| amcurrently coordi nator of the
South Carolina Pecan Gowers and Director of the
Sout heast Pecan Growers Association. The
Aneri can Pecan Board has kept us infornmed about
its efforts to propose the Federal Marketing
O der.

| have attended several neetings where
t he Federal Marketing Order was bei ng discussed.
In the spring M ke Adans cane to the annual
neeti ng of the Southeastern Pecan G owers
Associ ation to discuss the Federal Marketing
Oder. | feel Iike |I have been informed about
t he process and have been given anple opportunity

to persist -- given anple opportunity to
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parti ci pate.

In conclusion, | fully support the
proposed Federal Marketing Order for pecans and
encourage the Secretary to inplenent the order as
proposed by the Anerican Pecan Board. | wll be
glad to answer any questions anyone nay have.

BY MR DAVI S:

Q Thank you, M. Harnon. |If | could
just ask quickly, when you said that you had
revi ewed the econom c anal ysis sunmary, is that
Exhibit 23 that you have before you here?

A Yes. Yes, it is.

Q Al'l right.

MR, DAVIS: Your Honor, with that
clarification, | tender Exhibit 63.

JUDGE GUTHRI DGE: Any objection from
t he USDA?

MR, HILL: No, Your Honor.

JUDGE GUTHRI DGE: Any objection from
t he audi ence?

(No response.)

JUDGE GUTHRI DGE: | woul d poi nt out
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that his statenent added sonething to the exhibit
that we al ready have on page 3. And also there's
sone PIl for USDA in the resume. Wth no
objection, Exhibit 63 is adnmitted.
(The docunent referred to was marked
for identification as Exhibit 63 and
received into evidence.)
MR, DAVIS: Yes, and we'll work out
with the USDA to renove your birth date from
the -- just so that's not published.
THE WTNESS: Al right.

JUDGE GUTHRI DGE: M. Davis?

MR. DAVIS: No further questions, Your

Honor .

JUDGE GUTHRI DGE: Does the USDA have
any questions?

MS. SCHMAEDI CK: Melissa Schnaedi ck,
USDA.

CROSS- EXAM NATI ON
BY Ms. SCHMAEDI CK:
Q Good afternoon, M. Harnon.

A CGood afternoon. Nice to see you
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agai n.
Q Thank you for joining us --
Yes, ma' am
Q -- all the way from South Caroli na.

So you nentioned that you're involved with two
di fferent organi zations, the South Carolina Pecan
G owers and the Sout heastern Pecan Associ ati on.

A That's correct.

Q So I want to ask you about the South
Carolina Pecan G owers. Can you tell ne how
| arge i s your organi zation, how many nenbers do
you have roughly?

A Vell, we have a fairly infornal
organi zati on because we don't have a | ot of
comer ci al producers in the state of South
Carolina. Most of our industry is based on kind
of acreages less than 30 acres. So we have a
neeting in the spring, which is a classroomtype
neeting, and then we have a neeting in the fall
where we visit an orchard. And we usually have
fromaround 30 or 35 attendees at each one of

t hose neeti ngs.
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Q And so | believe you just said that
nost of your farmers have |ess than 30 acres. |Is
t hat correct?

A That's correct.

Q kay. So out of those 35, again, just

to clarify, nost of those 35 have | ess than 30

acres?

A Probably | ess than 35, probably six or
ei ght have --

Q Ckay.

A -- less than 30 acres.

Q Ckay. And based on your statenent it

seens |i ke nost of what you do is naybe sort of
an educational type of -- it is an educational
or gani zati on?

A That's correct.

Q So you don't do any pronotion or
anything like that?

A W are affiliating ourselves with the
South Carolina Specialty Crops Association, and
one reason for that is they have the

adm nistrative abilities, they also can help us
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wi th sone of our bookkeeping, and they al so have
the ability to apply for specialty crops grants

t hrough the South Carolina Departnment of
Agriculture. So actually we're in the process of
bei ng organi zed as the Pecan Conmittee of the
South Carolina Specialty Crops Associ ation which
i s under the auspices of the South Carolina
Departnment of Agriculture.

Q Ww. Interesting. Thank you. That's
hel pful information. So given that -- it |ooks
| i ke based on your testinony the majority of
pecan producers in South Carolina are very, very
small. You said below that 30-acre threshol d.

Even though they may not be able to
participate as a voter in the program is there
any sense of whether or not your group would
benefit fromthis progran? | know you nentioned
that in your statenent, but, you know, have you
had di scussions with your nenbers and is this
sonething that you're all |ooking forward to?

A Yes, in the spring when we had our

cl assroom setting type neeting, Mke Adans with
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t he Anerican Pecan Board came out and tal ked with
our group and asked for questions. And we have a
couple of growers in the area that are | ess than
30 acres, but they do some direct narketing, and
t hey had sone questions of Mke, and we
appreci ate M ke com ng. And the general
consensus at that neeting was that they were in
favor of it because we feel |like that a rising
tide floats all boats.

Q Thank you for that statenment. That's
the second tine |'ve heard that in this hearing
procedure, so | think it's perhaps a fitting

description of the anticipated programand its

benefits.
A Yes, ma' am
Q So thank you very nuch.

M5. SCHVAEDI CK:  No further questions.

THE WTNESS: Thank you.

JUDGE GQUTHRI DGE: Are there any nore
USDA questions?

MS. VARELA: Jan Varel a, USDA.

BY Ms. VARELA:
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Q M. Harnon, | just have one question
for you. | won't keep you too nuch longer. Are
there any particular challenges to growi ng pecans
in South Carolina that we m ght not have heard of
yet? W' ve heard a | ot about scab in the east.
Do you face sone of those sane chal |l enges where
you are, or is the growing region just a little
different since you're further north?

A Basically our chall enges are about the
same as Georgia. |In fact, |I'malso a nenber of
t he Georgia Pecan Growers Association, and | try
to attend their neetings, and | have quite a few
friends in Georgia, and of course as | said in ny
testinony, | worked in Al bany back years ago.

And so our challenges are pretty nuch the sane.
| think probably we have chal |l enges
simlar to central Georgia because we are al nost
due east of Atlanta. Qur farmis actually 60
mles -- 60, 65 mles east of Augusta, Ceorgia
on -- just north of Interstate 20. So, and |
guess we probably have nore ani mal predation,

squirrels and crows -- well, squirrels aren't
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animals but -- | mean squirrels are aninals,
crows aren't. I'Il get it right.

(General |aughter.)

THE WTNESS: But we probably have
nore predation because of the smaller orchards
and they're scattered and everything. But our
chal l enges are quite simlar.

| think one of the chall enges we've
had, we've done sone direct marketing, we had a
produce operation sonme years ago, and we grew
sweet corn and bl ueberries and peaches and those
things and sold themdirect to the consuner.

And even in a market where the
consuners are willing to pay a good narket price
for those cormodities, it was a tough sell wth
pecans to get what they were worth because they
were used to buying pecans fromthe backyard
trees. And so | guess that may be one of the
bi gger chall enges we have is actually getting
mar ket price froma direct marketing set up in
Sout h Carol i na.

BY Ms. VARELA:
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Q Thank you very much.
A Thank you.

M5. VARELA: No further questions from

JUDGE GQUTHRI DGE: Are there any nore
USDA questions? M. Hi nman.

BY MR H NVAN:

Q Okay. Good afternoon. Don Hi nnman,
USDA.

A Yes, sSir

Q | did notice on your resune that you

actually have a 20-year period in which you were
very involved in pecans in your operation group.
And you started out as a farm nmanager, and then
you added 250 acres, which grew to 600 acres,
from the '60s to the '80s.

Coul d you tell us a bit nore about
your -- what conditions were |like then and what
your reasons were for getting out of pecans in
t he ' 80s.

A Vell, | got caught in the farm crunch

of the 1980s and -- because of sone of ny
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decisions. And also | was into row crops. And
like | say, | got caught in the farm crunch of
the '80s and | could no longer -- | was heavily
| everaged, and | could no | onger get the funds
that | needed fromFarm Credit to service ny
obl i gati ons.

So | sold the farmand taught school
for 10 years, which was -- |'ve been very
fortunate inlife. 1've had quite a few
experiences, and growi ng pecans is probably one
of the nost chall engi ng.

Q Thank you.

MR, HI NVAN:  No further questions.

THE W TNESS: Yes, sir.

JUDGE GQUTHRI DGE: Are there any nore
USDA questions?

(No response.)

JUDGE GUTHRI DGE: M. Davis?

MR. DAVIS: Your Honor, just one thing
for clarification.

REDI RECT EXAM NATI ON

BY MR DAVI S:
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Q Al t hough | understood your testinony
that you think on just kind of a head count basis
in South Carolina there nmay be a ot of farners
that are less than 30 acres, but when you say --
when people attend the neetings, if | understood
you correctly, you say you' d have about 35 people
attend the neetings, and only six or eight of
t hose would be | ess than 30 acres. Was that
right?

A No, sir. Only six or eight of those
woul d be nore than 30 acres.

Q Al right. GCkay. | didn't --

A The majority -- quite a few of them
have interest in the business, sone of them are
t hi nki ng about planting sone trees, but nost of
t hem have | ess than 30 acres.

Q W've had testinmony like -- in this
regard in the other regions, but so I'll ask in
South Carolina, but if a farner has | ess than 30
acres, that farmer nust have sonme ot her form of
i ncome or sonething, he's not a comrercial pecan

farmer. |s that correct?
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ever yt hi ng,

of i ncone.

and fruits

Q

guesti ons,

(202) 234-4433

Lately with the export market a

we' ve been able to pretty well

suffice with the 30 acres as the principa

However, prior to that tinme we

di rect marketing and we did sone comrerci al

wel I, we produced commerci al vegetabl es and

and sold themdirect. But | thi

j ust have pecans as an incone, | think at |
than 30 acres it won't justify it because o

equi pment cost and those ki nd of things.

Ckay. Thank you.
MR. DAVIS: Those are all ny
Your Honor.

JUDGE GUTHRI DGE: Any nore ques

fromthe USDA?

(No response.)

JUDGE GUTHRI DGE: Are there any

guestions fromthe audience for M. Harnon?

(No response.)

JUDGE GUTHRI DGE:  No? So, M.

you' re excused.

THE WTNESS: Thank you.
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JUDGE GUTHRI DGE: Go speak with Ms.
Thonmpson here.

(Whereupon, the wi tness was excused.)

(Pause.)

MR QU RS: Your Honor, we call Jeb
Bar r ow.

JUDGE GUTHRI DGE: All right.

(Pause.)

JUDGE GUTHRI DGE: M. Barrow, while
they're taking care of that, let nme swear you in,
if | could.

Wher eupon,
JEB BARROW
havi ng been first duly sworn, was called as a

Wit ness herein and was exam ned and testified as

fol | ows:
(Pause.)
DI RECT EXAM NATI ON
BY MR QUR S:
Q Jeb, thank you for com ng here today.

Before we start let nme ask you a coupl e of

guestions. D d you receive a copy of what's been
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mar ked Exhibit 1 in these hearings, which is a
notice which -- fromthe USDA whi ch was publi shed
in the Federal Register, which included the
proposed Federal Marketing Order for pecans?

A | did.

Q Thank you. And did you al so receive
what's been marked Exhibit 23, which was an
executive summary of the econom c anal ysis that
was prepared by Dr. Marco Pal ma?

A | did.

Q Thank you. | understand that you have
testinmony you' d like to give in this matter
today. If you would like to begin that

testi nony, that --

A Sure.
Q -- will be fine.
A My nane is Jeb Barrow. That's spelled

J-E-B B-A-RR-OW or Barrow as i n wheel barrow.
And in -- | guess in the interest of conplete
accuracy and since | amunder oath, 1'll add that
Jeb is not actually ny given nanme, but rather is

an acronym it's ny initials, the J-E-B.
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| live on ny farm near Matthews,
Georgia, which is the east central part of the
state, not far from Augusta, and |'m sure you
golfers there will know Augusta. And | farm 1000
acres of Inproved variety pecans in Jefferson and
Bur ke Counties, and those are both Georgia
counties, something over half of which are now
produci ng. A copy of resune, neager though it
may be, is attached.

Under the Small Business
Adm ni stration definition, nmy farmis
characterized a |large grower, neaning in excess
of $750,000 in gross revenue from pecans. |'ve
been in this business since 1974, 41 years. It
seens ki nd of amazing actually. For nuch of that
time the industry has been nori bund.

Production has been static, or by sone
nmeasures, declining. Prices are varied from
season-t o-season, sonetinmes profitable, sonetines
not. Budgeting, financial planning have just
been exercises in guesswork. And of course,

while prices for pecans have gone up and down
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fromyear-to-year, cost of production has done
not hi ng but increase. And with the cost of
fertilizers, insecticides, fuel, |abor, equipnent
they've all risen over the years regardl ess of
the price | receive for my crop.

But -- and that's the plight of all
farmers. But perhaps nost concerning, many of
our young peopl e have not seen this industry as a
vi abl e option and have been goi ng el sewhere and
t hey' ve been absolutely right to do so. There
has been progress in sone areas, nost notably
things related to growi ng techni ques, varieties,
pest control, equipnent, things of that nature.

But marketing, no. Marketing methods
and scope have renmi ned nore or |ess unchanged
for 50 years. Aggressive marketing in this
i ndustry is placing a sign on the side of a
hi ghway. Consequently, until the advent of the
Chi na trade, demand had not grown for 50 years.
| nt ernati onal marketing, generic or otherw se,
well, that's just -- that's a novel concept never

tried with pecans.
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But things are changing and there is
new optimsm It started relatively recently
with the eligibility of pecans for the USDA' s
Mar ket Access Program funds, as |'m sure nost of
you in this roomknow, that are used to pronote
i nternational, but not domestic sales. Support
from MAP funds, conbined with nore aggressive
i ndustry | eadershi p, and the pioneering export
efforts of some individual handlers has led to
the China trade that we have today.

The effect has been startling, at
| east for growers of the large nuts favored by
t he Chinese. O chards are being pl anted,
equi pment' s bei ng purchased, people are being
hired and trained, and this is in an industry
that's been stagnant since the 1960s, if not
before. In sone cases our sons and daughters
returning to the fam |y busi ness.

What we need to do now is figure out
sonme way to keep it going. But there are
probl enms and there are chall enges. For one,

we' ve gotten ourselves into a position where we
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are very vulnerable to any interruption in the
China market. And as we all know, that could
happen at any tinme for any of a nunber of
reasons, political, bureaucratic or financial,
the rising dollar, or this crack down on
terrorists that they have going over in China as
we speak.

The way to mitigate the China risk --
the way to mitigate the China risk is by grow ng
donestic demand. Exactly what we expect this
proposed narketing order to do.

A second chal | enge, the pecan market
is bifurcated. There is strong demand with good
prices for large, high quality nuts, the nuts
favored by gift packers and Chi nese custoners.
But there's weaker demand with | ower prices for
smal l er nuts, especially natives.

It is true that there has al ways been
bi furcation in the pecan industry with gift pack
guality nuts bringing nore than conmercial nuts.
But the additional demand for large nuts from

Chi na has exacerbated the differential. It is
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argued correctly that any nut sold offshore wl|l
reduce the supply of nuts available for donestic
use and thereby support donestic prices. But
even so, this price bifurcation has becone
accentuated to a degree that it is divisive for
t he industry.

| recently attended the Texas Pecan
Growers Associ ati on annual conference, and the
price bifurcation issue was the subject of nore
than one let's say vigorous discussion. This is
an issue that can be successfully addressed by
t he proposed narketing order.

Perhaps a little out in left field,
but -- let me start that over. Perhaps alittle
out in left field, but recently in conversation
wi th another grower, and |I'mnot going to call
that growers nanme, but his initials are M ke
Adans.

(General |aughter.)

THE WTNESS: He specul at ed about
pronoting natives as essentially a separate

commodity. Can you imagi ne a pronoti onal
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canpai gn where native pecans are described as
what they are, wild pecans growing naturally in
the river bottons of the American heartl and,
prized by American Indians for thousands of
years, naturally nutritious and packed with
antioxi dants. Can you inmagi ne what a good

mar keter could do with that?

Now | can't sell anything. | couldn't
sell $20 bills for $10. But | think I could sel
that story. Wo knows, maybe with the right
pronoti on native pecans coul d someday bring nore
than I nproved nuts. Now this is just one idea,
and maybe a cockeyed one at that, but pecan price
bi furcation, it is a concern, and it's certainly
sonet hing that could be reduced in a nunber of
ways with appropriate marketing.

Third, we're challenged by the |ack of
i ndustry-w de gradi ng and packagi ng st andar ds.

Qur product varies so nuch fromvariety-to-
variety, fromgrower-to-grower, fromone area of
the country to another, that uniform standards

are a nust to ever gain consunmer confidence.
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Everyone knows and trusts beef grades. The top

grade prinme will be the best and it'lIl cost the
nost. Lesser grades will not be quite as good,
but they' Il cost |ess.

Pecans have to be the sane way. But
that's far fromthe situati on we have today.
We've all seen pecans in grocery stores | abel ed
Sel ect or Fancy or USDA 1. They were anything
but. A marketing order will resolve that.

There's a fourth challenged. There's
now a |l ack of reliable information. M. Cobb
made this point better than I can. The crop size
estimate is not nmuch nore than a guess and
there's w despread distrust of the inventory
reports.

This is information | and ot her
growers and handl ers need to naeke rati onal
pricing and investnment decisions, and now it just
sinply does not exist. As things now stand, the
insiders in the industry, and by insider | nean
the | arger growers, the larger accunul ators and

the shellers tend to have nuch better infornation
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than the smaller growers, thereby di sadvant agi ng
small growers. Reliable information will |evel
the field. Again, this will be addressed by the
mar ket i ng order.

These chal l enges that |'ve descri bed,
all four of them are well known, have been
di scussed here all day. And they're inter-
rel ated. And together they engender what | see
as the fundanmental problemfacing the industry.

| was fornerly in the manufacturing
busi ness, and fromthat background know t hat a
manuf acturer, a processer, a user of any raw
material needs that raw material to have two
econoni ¢ characteristics, one, there needs to be
reliable supply, and two, the price needs to be
predi ctabl e.

It does not matter whether the raw
material is pecans or steel, if you cannot get it
when you need it, or if the price is so
unpredi ctabl e that you cannot budget or price
your product, then that's a problem Pecans neet

nei ther of these criteria.
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Every grower knows how threatening it
i s when pecan prices crater. But a few years ago
| saw through the eyes of one of ny custoners
just how existentially disruptive it can be when
prices spike, sonmething growers generally view as
a good thing. This custoner was in the gift pack
busi ness. Hi s products had been pri ced,
catal ogues mail ed, orders taken, then the price
of his principal raw material, pecans, increased
by hal f and nore.

He had to go back to his custoners,
re-price all of his products, and as you m ght
| magi ne, this was not popular with his custoners.
He | ost sone, he irritated all of them|'m sure.
That ki nd of situation destroys denmand and i s not
good for anyone, grower or handl er.

The proposed narketing order does not
address this problem of unpredictable supply and
price directly as it expressly prohibits any form
of volume regulation. But the marketing order
wWill result in better information on the

anticipated size of the pecan crop and will grow
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domesti ¢ denand.

| believe those things, better
i nformati on and growi ng denand, coupled with
i ncreasi ng supplies fromnew plantings already in
the ground will |lead to i nproved bal ance between
supply and demand, and that will result in
significant price stabilization beneficial to
bot h grower and handl er.

On anot her subject, one that's been
di scussed several tines, nanely who is defined a
grower, under the proposed order only growers
with nore than 30 acres of pecans or nore than
50, 000 pounds average production per year over
the last four years will be allowed to vote on
t he proposed order.

And the purpose of that is to
di stingui sh between commerci al growers and
others. The problemis how to define a
comercial grower. | tried to Google comerci al
grower, | thought you coul d Googl e anythi ng, or
commercial farmer, and found no consensus as to

what the terns nean. So any |line drawn can and
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likely will be criticized as arbitrary.

What |'mgoing to do is give it nmy own
definition. I'mgoing to define a conmmerci al
grower as someone who derives all or nost of his
| i velihood fromgrow ng pecans. By that
definition | sawthis threshold is entirely
reasonabl e.

Any grower smaller than the proposed
t hreshol d cannot justify the cost inherent in
such a snall operation, and is nost probably
nerely a seller of pecans, likely from ol der
trees that happened to be on his or her property.
O the hobby farmer that's been nentioned
earlier, or just sinply a farner that is not
going to put all of the inputs required,
fertilizer, irrigation, et cetera into his
orchards. |'mnot aware of a conmercial pecan
grower in ny area by ny definition, mnd you,
that's small er than 30 acres or produces |ess
t han 50, 000 pounds per year.

| have reviewed the econonm c anal ysis

summary prepared by Dr. Marco Pal ma, specifically
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the projected 6.3 cents average price increase
for pronotion versus the average 2-1/2 cent per
i n-shell assessnent cost. Now | have no idea
whet her his analysis will prove right or wong,
and nmeani ng no disrespect to Dr. Palma, it is

said that God made econom st so weat her nren woul d

| ook good.

(General |aughter.)

THE WTNESS: |f anything, | suspect
his anal ysis understates the potential. After
all, the increnental increase in demand from

China resulted in increased prices well beyond
what the Pal ma anal ysis woul d suggest. |
strongly believe that pronotion is near certain
to stabilize and/or increase pecan prices.
Advertising works in every other
i ndustry, it will work here as well. [I'mfully
aware of the cost that the Federal Marketing
Order will inpose on ny farm and | do not
bel i eve those cost unnecessarily burdensone.

Further, | believe the benefits of the Federal

Marketing Order to ny farm and the industry as a
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whole, will greatly outweigh any cost associ at ed
with it.

The Anerican Pecan Board had done an
excel l ent job keeping ne infornmed about its
efforts to devel op the proposed Federal Marketing
Order. Their website, articles in Pecan Sout h,
in The Georgia Pecan G ower, and visits from
representatives of the Anerican Pecan Board to
our growers meetings have hel ped.

I n addition, they've conducted
nuner ous neetings with small groups of growers
and handl ers, they've been avail able for one-on-
one conversation, they've solicited input from
everyone. Anyone who's wanted to have a say in
this has had anple opportunity. Not only that,
but a menber of our grower organization is also a
menber of the Anerican Pecan Board.

As a Board nenber of the Georgia Pecan
Gowers, | talk with a nunber of growers in
Georgia and el sewhere. Most support the
mar keting order effort. A few have reservati ons,

nostly concerning inviting the federal governnent
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into the pecan industry. Now | inmagine that npst
of us in this roomcan synpathize with that.

But my answer, what | tell themis
that | see the proposed Federal Marketing O der
as an exercise in self-governnent. The pecan
i ndustry is undertaking to govern itself under
the unbrella of the Agricultural Mrketing
Agreenment Act of 1937. It will be a very limted
governnment with specific authorities defined by
t he marketi ng order.

As with all efforts to self-govern, it

will involve giving up sone neasure of individual
sovereignty in exchange for what we trust will be
a greater good. | think it's a good trade. But

maybe the best thing about this particular
governnent is that every five years you get the
opportunity to vote it out. Not just vote out
the buns running it and replacing themwth
different bums, but do away with it altogether.
Sudden death accountability. And | find that
real |y reassuri ng.

In conclusion, | support the proposed
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Federal Marketing Order for pecans. The pecan

i ndustry has historically been characterized by
adversarial relationships between the various
factions, the western growers in conpetition with
the east, all the growers versus the shellers.
And for sure in any one year the pecan business
tends to be a zero sumgain where what |'ve
gained in price, ny custoner |oses in cost.

That's not going to change whet her we
have a marketing order or not. But viewed froma
big picture, macro perspective we are all
growers and handlers, in the same boat, and if
that boat is taking on water, we all risk
drowni ng. The Anerican Pecan Board has managed,
maybe mracul ously, to get all the stakehol ders
in the industry to see the industry fromthat big
picture, all in the sane boat perspective.

The bi ckering of the past has been put
aside and the industry is now united, with
growers, processers in support of this marketing
order. | encourage the Secretary to inplenent

the order as proposed by the Anerican Pecan
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Board. Thank you. | appreciate your tine. Any
guestions?

MR QU R S: Your Honor, we have no
guestions at this tine, but we would like to
tender this as Exhibit 64.

JUDGE GUTHRI DGE: Does the USDA have
any objection?

M5. SCHMVAEDI CK:  No objection, Your
Honor .

JUDGE GUTHRI DGE: Does anyone in the
audi ence have an objection?

(No response.)

JUDGE GUTHRI DGE: Hearing no

objection, Exhibit 64 is admtted into the

record.
(The docunent referred to was marked
for identification as Exhibit 64, and
received in evidence.)
JUDGE GUTHRI DGE: M. Quirg6s?
MR QURS: No questions at this
tinme.

JUDGE GUTHRI DGE: Does t he USDA have
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any questions?
M5. SCHMAEDI CK:  Yes, Your Honor.
Mel i ssa Schnmedi ck, USDA.
CROSS- EXAM NATI ON
BY Ms. SCHMAEDI CK:

Q Thank you, M. Barrow, for your
testinmony. It was really a very delightful and
interesting statenent. Thank you.

A Thank you.

Q And you brought up two -- sort of two
themes that 1'd |ike to maybe expand on a little
bit. You nentioned this idea of price
bi furcation, which | understand to be sort of two
price tiers, one for native and one for |nproved.
| s that what you were saying?

A Well, that's the extrene ends of it.
| nmean the Inproved nuts that go in the gift pack
trade or the China market on one end of the scale
and the natives on the other end of the scale.

But there are nuts in between that don't go al
the way to the extrenes. But, yes, that's the

nost extrenme exanple of it right there.
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Q

A

Q

A

Q

(202) 234-4433

usual ly in August,

think there's any bifurcation there,

So based on your experience is

any price bifurcation between prices in the
i nternational market versus prices in the

donesti ¢ mar ket ?

No, because -- not currently.

fromny view as a grower, the Chinese have

much set what the price is. \What they cone

does. Now bear in mnd | sell all -- every

to a gift packer.

And when the Chinese -- when th

which is usually very early in the season,

pretty much got the mass of that. So |I don

where your question's going.

So would it be nore accurate to

that there's actually a correlation, so if

Yes.

-- China prices are higher, th

Neal R. Gross and Co., Inc.
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| produce is sonmething that would go China or go
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kind of gets determ ned in the China market,

then the gift packers have
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going to lead to higher prices in the donestic
mar ket .

A It's the incremental demand that
drives prices, as in all conmodities.

Q Ckay. Thank you. Towards the end of
your testinony you made sonme coments about what
| would | ook at as maybe conpli ance, having -- |
think you stated the US governnent |ooking into
your business. Do you renenber those -- that
part of your testinony?

A Ch, | renenber it well. [It's one of
nmy concerns as well.

Q kay. So | listened to that statenent
and then | | ooked at your resunme and | see that
you have sone pretty inpressive experience here

as the Director and Treasurer of Alliance

Petr ol eum - -
A That's correct.
Q -- Corporation, as well as the

majority owner and the Chief Operating Oficer of
Jebco, which |I believe you told us was a

manuf act uri ng conpany.
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A That's correct.

Q Right. So in answer to ny next
guestions, if you could for just a nonent take
of f your pecan grower hat and put your Director
hat on or you CEO -- or your COO hat on. Can you
tell me how inportant is it to have an interna
conpliance plan, how inportant is it to nmake sure
that you're able to check your records and make
sure that everything is in check?

A Extrenel y.

Q So woul d you say that having a
conpl i ance conponent --

A Define a little bit what you nean by
conpliance plan. |I'mnot really sure I"'mwth
you on this one.

Q Oh, ny apologies. That's a termthat
we use in USDA for --

A To conply with what?

Q -- for existing marketing orders.
Most often there are committees or boards that
are required to have a conpliance plan that

basi cally causes sort of an internal auditing
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system and then al so that coordinates that

i nformation check with reports that are comng in
fromthe handlers in the industry so that there
is sort of a continuous accurate accounting of
assessnents and production and then the internal
busi ness operations of the comrittee, or in this
case it would be the council.

A | would say it is absolutely critical.

Q kay. So thank you for -- ny next
guestion is do you think it's inportant and, in
fact, would you consider it perhaps to be an
essenti al component of running a good business?

A Yes.

Q Thank you.

A Wt hout conpliance, | mnean
denonstrated conpliance, you just |ose
credibility.

Q Thank you.

M5. SCHMAEDI CK: | have no further
guesti ons.
JUDGE GQUTHRI DGE: Are there any nore

USDA questions?
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(No response.)

JUDGE GUTHRI DGE: No?

MR QURS: No further questions,
Your Honor.

JUDGE GUTHRI DGE: Does anyone in the
audi ence have a question for M. Barrow?

(No response.)

JUDGE GUTHRI DGE: None? Gkay. M.
Barrow, you're excused.

THE WTNESS: Al right.

JUDGE GUTHRI DGE: If you woul d check
over here with Ms. Thonpson to see --

THE W TNESS: Sure.

JUDGE GUTHRIDGE: -- if she has any
spel lings or anything that she needs help wth.

THE W TNESS: (kay.

(Wher eupon, the w tness was excused.)

MR. DAVI'S: Your Honor, the Proponent
Goup calls as its next witness M. R G Lanar.
| believe M. Lamar's here.

(Pause.)

JUDGE GUTHRI DGE: Wile they're
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handling that, could you pl ease rai se your right
hand?
Wher eupon,
R. G LAMAR
havi ng been first duly sworn, was called as a

Wit ness herein and was exam ned and testified as

fol | ows:
DI RECT EXAM NATI ON
BY MR DAV S:
Good afternoon, M. Lamar.
A Good afternoon.
Q Do you have -- well, first, in case

m ssed in the shuffle here, have you stated your

full name for the record?

A | have not.

Q Coul d you spell that -- state your
full name and spell it for us, please.

A My nane's R G Lamar, first name is

spelled RRG last nane is spelled L-A-MA-R
Q And do you have in front of you
Exhibit 1 to these proceedi ngs, and al so Exhi bit

23 | believe --
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A | do.

Q -- the econom c analysis thing. And
have you had an opportunity to review those in
preparation for your testinony today?

A | have.

Q Ckay. | understand you' ve prepared a

statenment you'd like to deliver?

A That's right.

Q Coul d you do that for us?

A My nane is R G Lamar, it is spelled
RGL-AAMA-R | live in Hawkinsville, Georgia.

My father, brother and I farm 2,300 acres of
| mproved pecans in six counties in the mddle of

Georgia. A copy of ny resune is attached.

Q | have to interrupt you here just for
a second. And I'll say we've been anazed at
the -- sone of the wi tnesses that we've had and

their experiences and their |ife experiences.

But | do believe you're first witness who has had
experience with the United States State
Departnent, as | | ook on your resune. There has

to be a story there, so why don't you tell us,
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what got you into that work and exactly what you
di d.

A Sure. Yeah, shortly after | graduated
fromcollege | went to Washington to work as an
advi sor for the Assistant Secretary of the Bureau
of International Narcotics and Law Enf or cenent
Affairs, the State Departnment. The Bureau has
programs in about 140 countries that adm nister
prograns dealing with narcotics and | aw
enf orcenent.

| spent nost of ny tinme focusing on
progranms that train police in Afghani stan, and
al so trying to encourage Afghan farnmers to grow
illicit crops.

Q As part of that did you actually
travel to Afghani stan and neet with --

A | did, | went to Afghanistan three
times. | had a chance to go to 23 countries
during the tinme | was there. O course, NATO was
i nvolved in security in Afghanistan, so we
coordinated a | ot of our prograns there with al

the countries in NATO
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Q Okay. Terrific. Thank you. Thank
you for your service.

A You' re wel cone. The Small Business
Adm nistration classifies our business as a | arge
pecan growers since we have nore than $750, 000 in
gross pecan revenues each year.

In recent years | have seen w de
variation int he prices buyers pay for our pecan
crop. Such wide variation in pricing makes it
extrenmely difficult to plan for the future
operations of our farnms. While prices for pecans
go up and down dramatically fromyear-to-year,
our cost of production has steadily increased.

Cost of fertilizer, pesticides and
equi pnrent have all increased in recent years
regardl ess of the prices we receive for our crop.
I ncreased price stability would help our farm
earn profits each year and put an end to the
conpl ex planning that erratic incone requires.

Further crop -- current crop estinates
are often inaccurate and we have little reliable

i nformati on about consunption. Wthout an

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

accurate market picture it's difficult for ne to
formul ate a marketing strategy or to nake
reasonabl e busi ness deci sions about investnents
on our farm Mre accurate market information
woul d be a great help to strategic decision
maki ng.

| think our farmand the industry
woul d al so benefit in the future from grade,
size, quality, packaging, shipping protocols and
ot her handling requirenents as we conpete with
other tree nuts for consuner attention.

| al so understand that under the
proposed order only growers with nore than 30
acres of pecans or nore than 50,000 pounds of
aver age production per year over the |ast four
years will be allowed to vote on the proposed
order. In ny opinion, this threshold is
reasonabl e because a grower that does not neet
this threshold is not a commercial grower.

Any grower that is snmaller than the
proposed threshold could not justify the cost

i nherent in such a small production. [|'m not
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aware of a single pecan farner in ny area who has
a commercial farmthat is smaller than 30 acres
or produces | ess than 50,000 average pounds per
year.

|"ve reviewed the econonic anal ysis
sumary prepared by Dr. Marco Pal ma, specifically
the projected average price increase from
pronotion of 6.3 cents per in-shell pound versus
the average 2.5 cents per in-shell cost. | agree
that pronotion will increase prices. |'maware
of the cost the Federal Marketing O der may
i npose on ny farm | do not believe those costs
are unduly burdensonme. Rather, the benefits of
t he Federal Marketing Order to nmy farmw |
greatly outweigh its cost.

|"mon the Board of Directors of the
Georgi a Pecan Growers Association. In this
capacity | speak with a nunber of growers from
all regions of the state, and | have not heard
one grower oppose the proposed marketing order.
I nstead there seens to be a consensus that we

could all benefit fromthe authorities in the
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proposed Federal Marketing Order for research
pronotion, future handling regul ati ons and

i nformation we could gain fromthe proposed
mar keti ng policy, data gathering.

The Anmerican Pecan Board has kept our
organi zation informed about its efforts to
propose the Federal Marketing Oder.
Representatives of the Anerican Pecan Board
regularly attend our growers neetings to listen
to us and to answer our questions. | also know
personal |y several nenbers of the Board of the
Anmeri can Pecan Board.

In conclusion, | fully support the
proposed Federal WMarketing Order for pecans and
encourage the Secretary to inplenent the order as
proposed by the Anerican Pecan Board. | would be
glad to answer any questions anyone nay have.

MR. DAVIS: Your Honor, the Proponents
tender Exhibit 65 to these proceedings.

JUDGE GUTHRI DGE: Any objection from
t he USDA?

M5. SCHMVAEDI CK: No obj ecti on.
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JUDGE GUTHRI DGE: Any objection from
t he audi ence?

(No response.)

JUDGE GUTHRI DGE: Hearing no
obj ection, Exhibit 65 is aerated into the record.

(The docunent referred to was marked

for identification as Exhibit 65, and

received in

evi dence.)

JUDGE GUTHRI DGE: M. Davis?

MR. DAVIS: W have no questions at
this tinme, Your Honor.

JUDGE GUTHRI DGE: Does the USDA have
any questions?

M5. VARELA: Yes. Thank you.

CROSS- EXAM NATI ON
BY MS. VARELA:
Q Good norning -- or good afternoon now,
M. Lamar. | known you've been with us for a
little while today, so --
A Good afternoon.

Q -- given that you've been here to
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hear sone of the earlier testinony, | wanted to
ask you a few questions about sone of the things
that you read in Exhibit 1, and |I've heard sone
testi nony on.

First 1'"'mgoing to | ook at Section
986. 65, narketing policy. And you nentioned that
sonme of this information could be inportant to
the industry. Can you just give that |ist of
esti mtes and data a | ook over and maybe | ust
give us a couple of exanples of how sonme of these
pi eces of information would hel p your business on
a day-to-day |evel.

A Yeah. We -- | nentioned in ny
testinony that strategic planning is difficult
right now Part of that is not having accurate
i nformation about the size of the crop fromthe
previous year that's left in stocks, also not
having a very accurate crop estimte for the
com ng year

So it's difficult to nmake inforned
predi ctions of what the market situation m ght be

for the com ng year, which neans what our

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

revenues are going to be for our farm for our
business. If we had these estimates that are in
the order, we could do a |ot better job of

predi cti ng what our revenues are going to be |
bel i eve.

Q And in your opinion is it helpful not
just to have the overall picture, but maybe
sonet hi ng broken down, |ike you see paragraph (c)
there, breaking down into the different
categories, the Inproved, native and substandard
pecans. |Is that |level of detail also inportant
to the industry?

A It could be inportant. It's not as
i mportant in nmy opinion as the whole picture.

Q Thank you very much. After that |
would Iike to nove down just a little bit here to
sonme of the authorities regulating handling.
That's Section 986. 69.

A Ckay.

Q And in your experience what does the
i ndustry have to gain by having the ability to

set sone of these standards? |'m |l ooking at
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par agraph (a)(3) here where there's a w de range
of options, fixing the size, capacity, weight,
di rensi ons, the pack. | think you nentioned that

you do sone exporting?

A W do, yeah.
Q How beneficial would those types of
authorities be to the industry overall in setting

sone standards?

A Yeah, so you specifically nentioned
(a)(3) there. One risk we have in exporting is
spoi | age of the product on the way. Everything
we -- well, not -- we ship to South Anmerica and
China. In both cases spoilage is the nmain risk
in my opinion, nore so than default or any other
probl enms. Standardi zed packagi ng that works
woul d mnimze the risk of spoilage. It would
al so put everyone on an equal playing field as
far as the cost of that aspect of sales.

Qut si de of that particular section, |
believe -- and (a)(2) nmentions requires for
m ni mum t ol erances for particular grade, size or

gualities. It's already been nentioned today
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that the current USDA standards that we have are
i nadequate. A US Nunmber 1 pecan could be a

real ly good pecan, or it could be just an average
pecan. W don't know a | ot when say that.

So | think having standards about
grades could hel p us market pecans, in a way that
al nronds and pi stachi os have done really well |
t hi nk, where the consunmer can expect a product
that's a certain quality.

And as far as the packagi ng goes al ong
the marketing lines, | think sonmeone nentioned
earlier as well we really do have a problemin
the industry with pecan kernels that are
available in the grocery store, sonetinmes you can
get good quality pecans, oftentines they're
rancid. And it's been nentioned al ready today,
but a consumer who buys a rancid bag of pecan
kernels is not likely to go back.

Mel i ssa, you nentioned in U ah you' ve
had pecans and had a bad experience, and |'m sure
its for that reason.

But the biggest problemthat's causing
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that problemis packaging. Otentines there's no
nitrogen flushing in the packing, or it's with
packing materials that allow a | ot of oxygen to
pass through the material and a |lot of light.
There are ways, as an industry, | believe we
could really inprove the standard of all the
products that we're offering the consuner that
woul d be a great help to us.

Q Okay. And right just then you brought
up sonething that we haven't heard a | ot of year
in terms of advances in different types of
packaging. |Is that type of research somnething
that you think the order as proposed m ght | ook
into, that would nake that avail able to grower
and --

A |'m sure there are advances we coul d
make in that area through research that woul d be
funded by the order. But frankly I've talked to
sonme experts at the University of Georgia about
this and nost of the research has been done.

It's not that we don't know how t o package pecans

in a way that preserves themwell, it's just that
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we're not doing it.
Q Thank you. That's very hel pful.
A Yeah.

M5. VARELA: No ot her questions from
me. No further question fromthe USDA.

JUDGE GUTHRI DGE: No further questions
fromthe USDA? | was waiting for sonmebody to
speak up.

(General |aughter.)

MR DAVIS: W have no further
guestions, Your Honor. Thank you.

JUDGE GUTHRI DGE: Does anyone in the
audi ence have a question?

(No response.)

JUDGE GUTHRI DGE: No? M. Lanar,
you' re excused. |If you'd check over here with
Ms. Thonpson.

(Wher eupon, the wi tness was excused.)

MR. DAVIS: Your Honor, | believe that
that is the Proponent's |last witness for the day.

JUDGE GUTHRI DGE: Ms. Way, have we --

M5. WVRAY:  No.
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JUDGE GUTHRI DGE: -- had anyone sign
up?

MS. WRAY: No --

JUDGE GUTHRI DGE: How di sappoi nti ng.

(General |aughter.)

MR DAVIS: It's five o' clock.

MR QURS: A lot of people quit work
at five o'clock, Your Honor.

MR DAVIS: Shall we reconvene?

JUDGE GUTHRIDGE: | think then in that
case -- USDA, do you have anything el se today?
No?

MR, HILL: No, Your Honor.

JUDGE GUTHRI DGE: Well, we'll recess
till eight o' clock tonorrow norning then.

MR. DAVI'S: Thank you, Your Honor.
(Whereupon, at 4:52 p.m, the was
recessed, to resune at 8:00 a.m, Tuesday, July

28, 2015.)
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